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SARKINTILIK

Tahir Hami TOPAC
Yargitay Ceza Genel Kurulu Tetkik Hakimi

Ozet

5237 sayii Tirk Ceza Kanunu (TCK), cinsel
dokunulmazliga kars1 suglar bakimindan 765
sayili Tirk Ceza Kanunu'ndan (ETCK) olduk¢a
farkli bir yap1 ve bakis agisiyla diizenlenerek
kokli degisiklikler getirmis, ilerleyen siirecte
Anayasa Mahkemesinin iptal kararlar1 ve
uygulamada karsilasilan sorunlar nedeniyle
ilgili sug tiplerinde 5377, 6545 ve 6763 sayili
Kanunlarla bazi degisiklikler ve yeniden
diizenlemeler yapilmistir. Bu kapsamda
ETCK’da yer alip soyut ve sinirlar ¢izilemeyen
“sarkintilik” kavramina CK’da yer verilmeyerek
“cinsel saldir1” ve “cinsel istismar” kavramlari
tercih edilmis, bu déonemde TCK'nin 102/5 ve
103/6. maddelerinde diizenlenen magdurun
beden veya ruh sagliginin bozulmasi seklindeki
neticesi sebebiyle agirlasmis halin
degerlendirilmesi bakimindan Yargitay
kararlarinda “ani, stireklilik arz etmeyen ve
kesintili” seklinde bir tanimlamayla
uygulamada tekrar ortaya ¢ikan “sarkintilik”
kavrami, 6545 sayii Kanunun 58 ve 59.
maddeleri ile TCK’da cinsel saldir1 ve ¢ocuklarin
cinsel istismar1 suglarinda daha az cezayi
gerektiren nitelikli hal olarak kabul edilerek
yeniden ceza hukuku mevzuatina dahil
edilmistir.

Calismamizda ETCK’da oldugu gibi TCK’'da da
tanimi1  bulunmayan sarkintihik  kavrami,
ogretideki gortisler ve yarg: kararlar1 1s18inda
tanimlanmaya c¢alisilarak ilgili su¢larin basit
halinden farki ortaya konulacak ve dngoriilen
yaptirimlar TCK’'nin 7. maddesi uyarinca lehe
olan kanunun tespiti bakimindan
degerlendirilecektir.

SEXUAL IMPORTUNITY

Tahir Hami TOPAC

Reparteur Judge in the Cassasion Court of
Turkey

Abstract

Turkish Criminal Code No. 5237 (TCK) was
revolutionized by being regulated in a quite
different context and from a different viewpoint
differently from Turkish Criminal Code No. 765
(ECTK) in terms of crimes against sexual
immunity, and the crimes in question were
amended and reorganised by Laws numbered
5377, 6545 and 6763 due to the rulings of the
Constitutional Court and problems in practice in
the following years. In this context, the concept
of “sexual importunity” which was within the
scope of the ETCK, and was both abstract and
hard to border has not been fallen within TCK
and the concepts of “sexual assault” and “child
molestation” has been preferred instead. In this
period, the concept of “sexual importunity”
which has reappeared in practice because of the
definition of the Court of Cassation, including
“sudden, non-permanent and intermittent” in
interpreting the deterioration of physical and
mental health was within the scope of Articles of
102/5 and 103/6 of the TCK, has been
reintroduced by the Articles of 58 and 59 of the
Law numbered 6545, as a mitigating
circumstance regarding the crimes of “sexual
assault” and “child molestation” in the TCK.

In this study, the concept of “sexual
importunity” which was not included in both
TCK and ETCK will be defined in the light of
doctrine and judicial decisions to show its
difference from the basic feature of the crimes
concerned, and the sanctions of this offence will
be evaluated in terms of the determination of
the rule in favour according to Article 7 of the
TCK.



MAGDUR COCUKLARIN KAMU DAVASINA
KATILMA HAKKI

Dr.Veli KAFES
Yargitay Cumhuriyet Savcisi

Ozet

Ceza muhakemesinde kovusturma evresinde
hiikiim verilinceye kadar ilgililer sikayetci
olduklarini bildirerek kamu davasina katilma
isteminde bulunabilirler. Katilanin sonradan
davaya katilma hakkindan vazge¢mesi
miimkiindiir. Magdur ¢ocugun davaya katilma
hakkina iliskin iradesi kanuni temsilcileri
tarafindan ortaya konulmaktadir. Bununla
birlikte Ceza Muhakemesi Kanununun 234/2
maddesine gore, onsekiz yasini doldurmamis
olan magdurun istemi aranmaksizin hem
sorusturma evresi hem de kovusturma evresi
icin bir vekil gorevlendirilmektedir. Zorunlu
olarak atanan vekilin de davaya katilmasina
karar verilmis olan magduru temsil etme yetkisi
bulunmaktadir. Ancak zorunlu vekil ile yasi
kiiciik magdurun iradelerinin celismesi halinde,
hangisinin iradesine istiinlik taninacagi
konusunda kanunda acik bir diizenlemeye yer
verilmemistir.  Tebligimizde, = uygulamada
genellikle cocuklarin cinsel istismar1 sugunda
¢itkan bu soruna 151k

ortaya tutmaya

calisilacaktir.

VICTIM CHILDREN'S RIGHT TO
PARTICIPATE IN PUBLIC CASE

Dr.Veli KAFES
Prosecutor in the Court of Cassasion of Turkey

Abstract

In criminal proceedings, during the prosecution
phase, the concerned persons may request to
participate in the public case by declaring that
they lodge a complaint. It is possible for the
intervening person to give up the right to join
the case later. The victim child's right to
participate in the case is set by his legal
representatives. However, under Article 234/2
of the Code of Criminal Procedure, a
representative must be appointed for both the
investigation phase and the prosecution phase
without demanding of the victim who has not
completed the age of eighteen. The legally
appointed lawyer 1is also authorized to
represent the victim child who has been decided
to participate in the case. However, if there is a
conflict between the compulsory lawyer's will
and the victim child's will, the law does not
contain an explicit regulation about whose will
to be superior. In this presentation, in practice,
we will try to shed light on this problem, which
usually occurs in the offense of sexual abuse of

children.



CINSEL ISTISMAR NEDENIYLE ADLI SISTEME
GIREN MAGDUR VE FAIL COCUKLAR iCIN
SORUN ALANLARININ ADLI PSiKiYATRIK

YONDEN ELE ALINMASI

Prof. Dr. Aysen COSKUN

Ozet

Kocaeli Universitesi Tip Fakiiltesi Cocuk ve
Ergen Ruh Saglig1 ve Hastaliklar1 AD Bagkan,
Turkiye Cocuk ve Geng Psikiyatrisi Dernegi Adli
Psikiyatri Komisyon Baskani

Adli ¢ocuk ve ergen psikiyatrisinin bir yan dal
olarak diinyadaki gelisimi son 20 yilda
gerceklesmistir. Ulkemizde ise ayr bir yan dal
egitimi hentliz bulunmamaktadir. Cocuk ve
ergenlerde adli psikiyatrik degerlendirmeler
genellikle uzmanlhk egitimlerinde hi¢ ¢ocuk
psikiyatrisi egitimi almamis ya da sadece 2 ay
cocuk psikiyatrisi rotasyonu yapmis olan adli tip
uzmanlari tarafindan yapilmaktadir.

Fiziksel bulgularin kayboldugu veya
saptanamadigl durumlarda cinsel saldirilar:
saptamanin ve sucu kanitlamanin yegane yolu
ayrintili bir adli psikiyatrik
degerlendirmedir. Adli psikiyatrik
degerlendirme sonuglar1 pek cok tilkede delil
niteligindedir.

Muayenede sosyokiltiirel ozelliklerden
baslayarak oldukc¢a ayrintilh anamnez alinmali,
klinik muayene yapilmali, olayin adli boyutu
oldugu ve tedavi var olan bulgular1 ortadan
kaldirabilecegi icin muayene bulgulart miimkiin
oldugu olgiide adli tip uzmani ve cocuk
psikiyatri ile birlikte dikkatli ve ayrintili bir
bicimde kaydedilmelidir.

Cocuklarin ¢ogu tanidiklar1 biri tarafindan
istismar edilir: %30’u aile icinden, %55’i aile
disindan ama tanidik biri, sadece %15’i yabanci
biri tarafindan istismar edilmektedir ve
%385’inde fiziksel bulguya rastlanmamaktadir.

Bu bilgiler 1s181nda her adli vakada psikiyatrik
muayenenin/ruhsal durum  muayenesinin
yapilmasinin 6nemi yadsinamaz.

Ozellikle ABD’de 1990’ yillara kadar hukuk
sistemi icinde ¢ocuk ve gencin korunmasi ve
rehabilitasyonundan ¢ok toplumu korumaya



odaklanan uygulamalara agirhk veriliyordu.
2000’1i yillarla birlikte cinsel istismarin failinin
cocuk olmasi durumunda ise adli sisteme giren
cocuklarda su¢ davranisinin tekrarlamasini
onlemek icin ¢ocuga ve aileye ait koruyucu ve
riski azaltmaya donik etkenlerin ayirt
edilmesi ve tanimlanmasi 6nem kazanmaktadir.
Son yilarda c¢alismalar bu alana agirhik
vermektedir.

Adalet sistemine giren ruhsal sorunlar1 olan
gencler uygun tedavi almayip sadece
cezalandirma ile karsi karsiya kalmakta ve
sorunlarda kroniklesme riski ortaya
cikmaktadir. Bu ise serbest kaldiklarinda
topluma uyum saglamaylp su¢ davranisini
tekrarlamalarina, toplumun korunmasini ve
giivenliginin saglanmasini daha ciddi bir sekilde
tehdit etmelerine yol agmaktadir. Halen var olan
uygulamadaki riskler ve Onerilen yasal
diizenlemelerle ilgili Kocaeli Cok Disiplinli
Calistay sonuglar1 konusmada ele alinacaktir.



ADALET SISTEMIMiZDE MAGDUR ODAKLI
UYGULAMA: ADLi GORUSME ODALARI

Prof. Dr. Tolga DAGLI

Marmara Universitesi Cocuk Koruma Uygulama
ve Arastirma Merkezi Miidiirt

Ozet

Adalet sistemiyle temasta olan su¢ magduru
veya tanigi olarak cocuklar, kadinlar ve kirilgan
gruplar sistemin karmasik ve sert yaklasimi
nedeniyle ikincil orselenmelere
ugrayabilmektedirler. Tiirkiye'deki yasalara
gore, adalet sisteminde c¢ocuklarla ilgili tim
uygulamalarda ¢ocugun yiiksek yarar ilkesi
gozetilmektedir. Bu alandaki en son gelisme Adli
Goriisme Odalarinin (AGO) kurulmasi olmustur.
AGO lar adalet sistemi icerisindeki cocuklar ve
magdur yetiskinler icin ifade ve beyan alma
stireclerini iyilestirmek amaciyla adliyelerde
yer alan odalardir. 4 temel amaci vardir.

-Cocugun tustiin yararn ilkesi uyarinca ¢ocuk
dostu adli usullerin isletilmesi

-Gortisme yapilacak kisiyle uygun ortam ve
yontemle goriisme yapilmasi

-ikincil 6rselenmenin onlenmesi

-Korunma gereksinimlerinin saptanmasi ve
ilgili hizmetlere yonlendirilmesi.

AGO; gorisme yapilacak kisilerin ve diger
ilgililerin  islem  o6ncesinde  bekleyecegi,
gerektiginde avukatiyla birebir goriisme
yapacagl bekleme odasi, uzmanla sesli ve
gorinti kaydi alinarak goriismenin
yapildigi gériisme odasi ve adli goriisme
sirasinda ilgili hakim veya Cumhuriyet savcisi
ile birlikte hazir bulunabilecek diger ilgili
kisilerin, adli goériismeyi takip ettigi gozlem
odasindan olusmaktadir.

Adli Goriisme Odalarindaki hizmetin en iyi
sekilde gerceklestirilmesi icin, Adalet Bakanlig1
Magdur Haklar1 Dairesince, 2017-2018 yillari
arasinda AGO larla ilgili adalet sisteminde
calisan uzmanlarin, hakim ve savcilarin adli
goriisme bilgi ve becerilerini artirmak, egitim

VICTIM ORIENTED PRACTICE IN JUDICIAL
SYSTEM: JUDICIARY INTERVIEW ROOMS

Prof. Dr. Tolga DAGLI

Director of Marmara University Child Protection
Center

Abstract

Children, women who have been victimized and
other vulnerable groups such as refugees and
disabled persons who are in contact with the
legal system may be secondarily victimized by
the complicated and harsh approach of the legal
system. In Turkish legislations, the principle of
the best interest of the child has been adopted
for all procedures regarding children. The most
recent development in this area is the
establishment of judiciary interview rooms.

(JIRs)

Main objectives of the JIRs are:

-Applying child-friendly judicial procedures in
line with the principles of child’s best interest.

-Conducting  interviews  under  proper
conditions and methods convenient for the
mental/physical conditions of the interviewee.

-Prevention of the secondary victimization.

-Identification of protection needs and referral
to related services.

JIRs have three units:

Waiting Room: Multipurpose room where the
interviewees and other parties wait.

Interview Room: The room where an expert can
conduct a one-on-one interview with the
interviewee and where interview is audio-
visually recorded.

Observation Room: The room with technical
equipment where judges, public prosecuters
and lawyers can observe interviews on the
screen and ask their questions to the
interviewee with the assistance of expert and
through the sound system.



modilleri ve kilavuzlar gelistirmek, Kkalite
guvencesi icin izlem, degerlendirme ve
slipervizyon ¢ercevesi olusturmak amaciyla bir
proje yapildi.

Egitime adliyelerde ¢alisan 414 hakim ve savci,
518 uzman, 147 AGO koordinatoru katildi. Proje
sonunda katilimcilardan; hazirlanan
materyaller, egitimin igerigi ve siipervizyon
egitimlerinden olumlu geri bildirimler alind1 ve
cok begenildi. Ik uygulamalardan olumlu
sonuglar alinmasi iizerine, Adalet Bakanligi Adli
Gortusme Odalarinin sayisini Haziran 2018 de 59
a ckartti. Adalet sistemine  ¢alisan
profesyonellerinin farkindaliginda artis oldu ve
Mayis 2019 tarihi itibariyle AGO larda 8000 in
tizerinde adli gériisme yapildi.

Ministry of Justice Victim Rights Department
started “Strengthening Capacity and Skills of
Professionals on Judicial Interview” Project in
2017. The main goal of the project was to build
necessary  grounds for  high  quality
implementation of the judicial interview rooms
and to bring the procedures in line with the
rights and well-being of children, women and
other concerned vulnerable groups. The
specific objectives were; enhance knowledge
and skills on specific interview skills of the
experts in justice system, develop training
manuals and  guidelines for  various
professionals and creating an M&E and a
supervision framework for quality assurance.

414 judges and public prosecuters, 518 court
experts and 147 JIR coordinators have attended
in training programs.

Due to the successful outcomes and positive
feedback right after the activation of the JIRs, the
Ministry of Justice decided to increase the
number of JIRs to 59. AGOs became active as of
03.04.2017 and so far more than 8000
interviews have been conducted already.



BIR PSIKIYATRIST OLARAK CINSEL

SUCLULARA VE MAGDURLARA YAKLASIM
Dog. Dr. Fatih ONCU
Ozet
Cinsel suglar son yillarda diger siddet sug¢larina
gore daha c¢ok dikkat ¢ekmeye baslamistir.
Toplumun ve medyanin daha fazla tepki
vermesi nedeniyle diinyada ve tlkemizde
yasalar degismeye baslamistir. Psikiyatrlardan
daha c¢ok tibbi goriis istenmeye baslanmistir.
Cinsel sug isleyenlerde ceza sorumlulugu olup
olmadig1 ya da cezaevinde bulunuyorsa tedavi
gerektiren ruhsal hastalik olup olmadig:
konularinda, cinsel su¢ magdurlarinda ise sugun
anlamini bilip bilmedigi ya da kendisini savunup
konularinda

savunamayacagml rapor

diizenlenmesi istenebilir.

Cinsel sug isleyenler birbirinden oldukga farkh
gruplardan olusur. Sanilanin aksine sadece bir
kisminda ciddi psikiyatrik hastalik gortlir.
Toplumun ve medyanin bakis agisindan cinsel
su¢ isleyenlere ruhsal hastaligi olan Kkisiler
goziyle bakilir ancak bunlarin ¢ok az bir kismi
adli psikiyatriyi ilgilendirir. Her cinsel sug
isleyen parafilik olmadig gibi, her parafilik de
suc¢ islemez. Her cinsel sug isleyen kisi hasta
olmadigindan dolay1 sadece tedavi gereksinimi
olan ve tedavi olmak isteyen kisiler tedavi
programina alinmalidir. Kamuoyu ve medyanin
beklentisinin aksine parafiliklerde bile olgunun
psikopatolojisinin derecesine gore tedavi,

bilissel davranisci terapiden, psikofarmakolojik

THE APPROACHES TO SEXUAL OFFENDERS
AND VICTIMS AS A PSYCHIATRIST

Assoc. Prof. Fatih ONCU
Abstract

In recent years the sex offenses have attracted
more attention according to other violent
crimes. Because of the society and the media
reponse more the laws have began to change in
the world and our country. The psychiatrists
have began to be asked more medical opinion.
About the sexual offenders, a report may be
asked for on the subject whether they have
criminal responsibility or not. If these offenders
were in prison then may asked for a report that
they have a mental illness which must be
treated. In the sexual victims, this also reports
may be asked for whether they know the

meaning of offence or they may defend theirself

Sexual offenders consist of widely different
groups. Contrary to popular blief, only a part of
them have serious mental illness. From the
point of view of the society and the media, those
who commit sexual offenses are seen as persons
with mental illness, but only a few of them
concern forensic psychiatry. Like every sexual
offenders are not paraphiliac, every paraphiliac
do not also commit to crime. Since very sexual
offender is not sick, only those who need
treatment and who want to be treated should be
included in the treatment program. Contrary to
the expectations of the public and the media,

even in paraphiliacs, treatment varies from



(segici serotonin geri alim inhibitorleri) ve

hormonal (antiandrojen) tedaviye hatta
bunlarin birlikte uygulanmasina kadar genis bir
yelpazeden olusmaktadir. Uluslararasi
sozlesmeler ve etik ilkeler geregi bu tedavilerin
uygulanmasinda kisinin onaminin alinmasi

gerekmektedir.

Cinsel saldirinin bir¢ok ruhsal hastaliga zemin
Cinsel  saldin

bozukluklar

hazirladigr  bilinmektedir.

kurbanlarinda psikiyatrik
yaygindir. Travma sonrasi stres bozukluguy,
anksiyete  bozuklugu,

depresyon, uyum

bozuklugu bu rahatsizliklarin en sik
bildirilenleridir. Bunun yani sira diisiik benlik
algisy, intihar girisimi, alkol ve diger madde
bagimhliklarinin, bir¢ok kisilik ve davranis
bozuklugunun cinsel saldir oykiisu ile iliskili
olabilecegi  bildirilmistir.  Cinsel  saldir1
magdurlarinin muayeneleri 6zel bir 6nem ve

0zen gerektirir.

Adli psikiyatri uygulamalarinda hem cinsel sug
isleyenlerin hem de cinsel su¢ magdurlarinin
degerlendirilmesi yapildigindan, bu konularda
psikiyatrin hem yasal mevzuati hem de bu
olgularin 6zelliklerini iyi bilmesi gerekmektedir.
Bu nedenle, hem suc¢ isleyenler hem de
magdurlarin bilirkisilikte nasil
degerlendirilmeleri gerektigi konusu literatiir
bilgileri ve

pratik  deneyimler 1s18inda

derlenmistir.
Anahtar kelimeler: Cinsel suclar, magdur,

tedavi, adli psikiyatri

cognitive behavioral therapy to

psychopharmacological (selective serotonin

reuptake inhibitors) and hormonal

(antiandrogen) treatment and even co-
administration. In accordance with

international =~ conventions and  ethical
principles, the consent of the individual is

required in the application of these treatments.

Sexual assault is known to pave the way for
many mental illnesses. Psychiatric disorders are
common in victims of sexual assault. Post-
traumatic stress disorder, depression, anxiety
disorder and adjustment disorder are the most
frequently reported. In addition, low self-
perception, suicide attempt, alcohol and other
substance dependence, and many personality
and behavioral disorders have been reported to
be associated with a history of sexual assault.
The examinations of victims of sexual assault

require special attention and care.

Because of both the offenders and the victims of
sexual offenses are performed by the forensic
psychiatric, in these issues the psychiatrist
needs to know better the legislation and the
characteristics of these patients as well.
Therefore the subject of how offenders
and victims should be considered on
the expertise was reviewed with literatural
knowledges, laws and practical experiences.

offenders, victim,

Key words: Sexual

treatment, forensic psychiatry



CINSEL TACIZ SUCU
Dr. Ogr. Uyesi Serdar TALAS
Ars. Gor. Sertac ISIKA
Ozet

765 sayilll TCK m.421’de diizenlenmis olan
“soz atma ve viicuda temas
gerceklestirilmeksizin yapilan sarkintihik”
suglarinin karsiligin1 5237 sayili TCK’da 105.
maddede dizenlenen “cinsel taciz” sugu
saglamaktadir. Bu diizenlemede sugun fiil
unsuru, bir kimseyi cinsel amagl olarak taciz
etmek olarak yer almaktadir. Madde
gerekcesinde, cinsel taciz, kisinin viicut
dokunulmazhiginin ihlali niteligi tasimayan
cinsel davranislarla gercgeklestirilen; cinsel
yonden, ahlak temizligine aykir1 olarak
magdurun rahatsiz edilmesi seklinde ifade
edilmektedir. Kanunda taniminin
yapilmadig1 cinsel taciz sucunu olusturan
fiiller, madde gerekgesi ile somut olaylarin
yargl kararlarinda yorumlanmasi neticesinde
tespit edilmektedir. Bu noktada cinsel taciz
sucu, “kanunilik  ilkesi” bakimindan
elestirilere maruz kalmaktadir. Somut
olaylarda fiil unsurunun yorumlanmasi ile
ozel kast olarak aranan cinsel saikin
degerlendirilmesi, farkli suclarin olusumuna
neden olabilecektir. Calismamizin esasini,
Yargitay kararlarinda cinsel taciz sugunun fiil
unsuru ile manevi unsurun tespitinde varilan
sonuglarin

degerlendirilmesi

olusturmaktadir.

THE CRIME OF SEXUAL HARASSMENT
Assist. Prof. Serdar TALAS
Res. Assist. Sertag ISIKA
Abstract

The crime of sexual harassment is regulated
in article 105 of Turkish Penal Code number
5237 in consideration of the crime of
molestation in article 421, which was
regulated in Turkish Penal Code number 765.
In this regulation, the act of crime is to harass
a person for sexual purposes. In the
justification of the article, sexual harassment
is carried out with sexual behaviors that are
not violations of the body's immunity; as
disturbing the victim in violation of moral
cleansing. The acts constituting the sexual
harassment crime which is not defined in the
law are determined as a result of the
interpretation of concrete events in the
judicial decisions on the grounds of the
article. At this point, sexual harassment crime
is subject to criticism in terms of the “legality
principle”. The interpretation of the act
element in concrete events and the
evaluation of sexual motive sought as special
intentions may lead to the occurrence of
different crimes. The basis of our study is the
evaluation of the conclusions of the act
element and the moral element in the

decisions of the Court of Cassation.



CINSEL DOKUNULMAZLIGA KARSI iSLENEN
SUCLARDA RIZANIN NiTELiGi

Prof. Dr. Berrin AKBULUT
Ozet

Kanun koyucu cinsel dokunulmazhga kars:
islenen suclarda, rizaya suclarin olusmasi
acisindan deger tanimistir. Ancak s6z konusu
suclarda farklihk

rizanin niteligi

gostermektedir.  Cinsel  saldir1  sugunun
dizenlendigi 102. maddenin metninde (temel
seklinde) rizaya iliskin bir belirleme yoksa da
hiikkmin tamamindan su¢un riza disi
gerceklestirilmesinin arandig1 anlasilmaktadir.
Dolayisiyla cinsel saldir1 sugu agisindan rizanin
bulunmamasa tipiklige iliskin bir unsur oldugu
cinsel

15

ortaya  c¢ikmaktadir.

iliskin 103. maddede

Cocuklarin
istismarina ise
yasindan kiiciiklerin rizasina deger taninmamuis,
15 yasindan biiyiiklerin cinsel davranislara
gosterdigi rizanin ise davranisin cinsel iliski
olmamasi sartiyla

kabul

sucun olusmasini

engelleyecegi edilmistir. Dolayisiyla

buradaki riza da hukuka uygunluk nedeni
tipiklige

iliskin niteligini

iliski

olmayip, riza

tasimaktadir. Resit olmayanla cinsel
ise riza

bilakis

sucunda sugun  olusmasini

engellememekte, sugun olusmasini
saglamaktadir. Bu fiil acisindan da riza tipiklige
iliskin unsur niteligi tasimaktadir. Belirtilen
suclarda niza tipiklige iliskin bir unsur oldugu
icin de kastin kapsami icinde yer almaktadir.

Dolayisiyla fail hareket ederken kisinin rizasinin
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CHARACTERISTICS OF CONSENT IN THE
CRIMES AGAINST SEXUAL IMMUNITY

Prof. Dr. Berrin AKBULUT
Abstract

In the crimes against sexual immunity the
legislator gave special importance to the
consent. However, the nature of the consent
varies among these crimes. Although there is no
determination about consent in the text of the
Article 102 (in the form of a basic act) which the
sexual assault crime is regulated, it is
understood from the whole that the crime
should be carried out without consent.
Therefore, it is emerging that the absence of
consent in terms of crime of sexual assault
appears to be an element of typicalness. In
article 103 which regulated sexual abuse of
children, it has not given importance to the
consent of those under 15 years old and if the
behavior was not sexual intercourse it was
accepted that the consent of the people older
than 15 years old for sexual behavior would
prevent the occurrence of the crime. Therefore,
also the consent here is not a reason for
compliance with law, it is related to the
typicalness. On the crime of sexual intercourse
with a minor, consent does not prevent the
occurrence of the crime, on the contrary,
provides the crime. Consent is characteristic of
the typicalness, also in terms of this act. In the
crimes mentioned, because the consent is about

typicalness, it is evaluated within the scope of



bulunmadigini bilmelidir. Aksi takdirde sugun
maddi unsurlarinda hata hiikiimleri (TCK m.
30/1) cercevesinde degerlendirme yapilmasi
gerekmektedir. Ancak doktrinde rizanin hukuka
uygunluk nedeni oldugunu kabul eden yazarlar
bulunmaktadir. Yargitay ise rizanin varhigini
hukuka olarak  kabul

uygunluk nedeni

etmektedir.

Tipiklige iliskin riza, tipikligin olusmasini
engelledigi gibi tipikligin gerceklesmesini de
saglayabilir. Ornegin hirsizlik sucunda kisinin
rizasinin  bulunmas: tipikligin  olusmasini
engellemektedir. Buna karsilik resit olmayanla
cinsel iliski sugcunda (TCK m. 104) magdurun
rizasinin bulunmasi sug¢ tipinin olusmasini
saglamaktadir. Cinsel saldir1 sugundaki riza ise,

tipikligin olusmasini engellemektedir.

Riza gosterecek Kkisi sucun magduru olan
kisidir. Cinsel saldir1 sucu i¢in riza agiklayacak
kisi fiilin islendigi esnada 18 yasin1 doldurmus
olan kisidir. Magdurun 18 yasini bitirmis olmak
kaydiyla fiilin hukuki anlam ve sonuglarini
102.

algilamamasi maddenin

algilayip
gerceklesmesi acisindan 6nemli olmayip, riza ve
nitelikli halin uygulanmasi yoniinden deger
tasimaktadir. Cinsel istismar sucu icinse fiilin
islendigi esnada 15 yasini doldurmus olup
olmamak ©6nem tasimaktadir. On bes yasini
tamamlamis olup da fiilin hukuki anlam ve
sonuglarini algilama yetenegi gelismis ¢ocuga

kars1 gergeklestirilen cinsel davranisin sug

teskil etmesi i¢in riza dis1 gergeklestirilmesi
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the intent. Therefore, the perpetrator must be
aware of the lack of consent when he/she is in
the action. Otherwise, the concrete case should
be evaluated within the framework of the
mistake provisions in material elements of the
crime (Article 30/1). However, there are
authors in the doctrine who accept that consent
is a reason for compliance with law. The
Supreme Court of Appeals also considers the
existence of consent as a reason for compliance

with law.

The consent about typicalness may prevent the
occurrence of the typicalness or may lead to the
realization of the typicalness. For example, in
the theft crime, the existence of the consent of
the victim, prevents the occurrence of the
typicalness. On the other hand, in the crime of
sexual intercourse with minor (Article 104), the
consent of the victim provides the formation of
the crime. The consent in the crime of sexual

assault prevents the formation of typicalness.

The person authorized to declare consent is the
person who is the victim of the crime. For the
crime of sexual assault, the person declaring the
consent is the person who has reached the age
of 18 at the time of the action. The fact that the
18-year-old victim cannot perceives the legal
meaning and results of the act is not important
for the realization of Article 102 and it is
important for the implementation of the consent
and the qualified state of the crime. For the

crime of sexual abuse, it is important whether or



gerekmektedir. 15 yasini bitirmis cocugun rizasi
varsa ya fiil su¢ olusturmamakta veya 104.
madde kapsaminda degerlendirilmesi sonucunu
dogurmaktadir. 15 yasini doldurmus ¢ocugun
rizas1 varsa cinsel iliski disindaki cinsel
davranislar su¢ olusturmamaktadir. Magdurun
rizasiyla gerceklestirilen cinsel iligki ise sug
teskil etmekte, ancak ayr1 bir maddede TCK m.
104’te  diizenlenmektedir. Cinsel istismar
sucunda onbes yasini tamamlamamis veya
tamamlamis olmakla birlikte fiilin hukuki anlam
ve sonuclarini algilama yetenegi gelismemis
kisilere karsi gerceklestirilen her tirli cinsel
davranis ise sug teskil etmekte ve bu Kkisilerin
rizasinin ~ bulunup  bulunmamasi  sugun
olusmasini engellememektedir. Kanun koyucu
belirtilen durumda magdurun rizasina deger
tanimamis, her tiir cinsel davranisin sug tegkil
edecegini kabul etmistir. Resit olmayanla cinsel
iliski sugunun olusmasi igin, cinsel iligski yasayan
kisinin 15 yasini bitirmis olmas, fiilin hukuki
anlam ve sonuclarimi algilamas1 ve 18 yasin

doldurmamis olmasi gerekir.

Kanaatimizce ¢ocuk 18 yasini bitirmemis, ancak
evlenme veya mahkeme karari ile resit olmussa
104. madde kapsaminda sugun magduru
olmayacaktir. Maddede fail ile magdur arasinda
yas sinirinin olmamasi o6nemli bir eksiklik
olarak goriilmektedir. 40 yasindaki bir kisinin
16 yasindaki bir kisiyle cinsel iliski yasamasi da
104. madde kapsamindadir. Bu anlamda fiilin
kilinmas1 da

rizaya bagh elestirilmelidir.
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not the victim is 15 years of age when the act is
committed. For the occurance of the crime,
sexual behavior against the child who has
completed the age of 15 and has the ability to
perceive the legal meaning and consequences of
the act must be carried out without consent. If
the child who is completed the age of 15 has the
consent, the act does not constitute a crime or is
evaluated under Article 104. Sexual behaviors
other than sexual intercourse does not
constitute a crime if the child who is completed
the age of 15 has the consent. Sexual intercourse
with the consent of the child who is completed
the age of 15 constitutes a crime, but it is
regulated in a separate article, in Article 104. All
kinds of sexual behaviors against individuals
who have completed the age of 15 but doesn't
have the ability to perceive the legal meaning
and consequences of the crime or have not
completed the age of 15 are constitute a crime
and whether the consent is exist or not, it
doesn't prevent the occurrence of the crime. The
legislator did not recognize the consent of the
victim in the stated situation and accepted that
any sexual behavior would constitute a crime. In
order for occur the crime of sexual intercourse
with a minor, the person who has sexual
intercourse must be reached 15 years of age,
perceive the legal meaning and consequences of
the act and could not have been completed the
age of 18 years. In our opinion, even though the

child has not reached 18, if he or she has been of

legal age by marriage or a court decision, will



Sikayete bagh olmasi da istanbul Sézlesmesinin

gereklerini karsilamamaktadir.

Cinsel tacize iliskin 105. maddede ise rizanin
tipiklige iliskin olmasina yonelik belirlemeye
rastlamadigimizdan nitelik olarak hukuka
uygunluk nedeni riza bulundugunu
gormekteyiz. Hukuka uygunluk nedeni olan riza
icin,

ilgilinin rizasinda hukuka uygunluk

nedenlerinin maddi sartlarinin  yaninda
stibjektif unsurunun da bulunmasi gerekir.
Hukuka uygunluk nedeninin maddi sartlarinda
hata durumunda ise TCK m. 30/3 gergevesinde
degerlendirme yapilacaktir. Ancak cinsel taciz
sucu acisindan da rizanin hukuki niteligi
doktrinde tartismali olup hem hukuka uygunluk
nedeni

riza hem de tipiklige iliskin riza

belirlemesi yapan yazarlar bulunmaktadir. Bu

calismada yukarida belirtilen esaslar
cercevesinde her su¢ acisindan konu
aciklanmaya  calisilacaktir.  Ayrica  yargi

kararlarinda durumun nasil degerlendirildigi de

ortaya konulacaktir.

Anahtar kelimeler: riza, tipiklige iliskin
riza, hukuka uygunluk nedeni riza, cinsel saldiri,

cinsel istismar, cinsel taciz.
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not be a victim of the crime in the Article 104.
The lack of a definition of age difference
between the perpetrator and the victim is an
important deficiency in the article 104. For
example, if a 40-year-old person has sexual
intercourse with a 16-year-old person, this
situation is also evaluated in the scope of Article
104. In this sense, the acceptance of the consent
of the victim in this crime should be criticized.
Seeking the complaint condition is also does not
of the Istanbul

meet the requirements

Convention.

In the article 105 about sexual harassment,
consent did not regulated as an element of
typicalness. Therefore, the consent in Article
105 is a reason for compliance with the law. For
the consent which is the reason for the
compliance with the law, in the consent of
victim, it is necessary to exist the material
conditions as well as subjective element. In case
of mistake in the material conditions of the
reason of compliance with the law, an
evaluation will be made within the framework
of Article 30/3. However, in terms of the crime
of sexual harassment, the legal nature of consent
is disputed in the doctrine and while some
authors agree that consent is a reason of
compliance with the law, some argue thatitisan

element of typicalness.
In this study, it will be tried to explain the
subject in terms of each crime in the framework

of the principles mentioned above. In addition,
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how the situation is evaluated in the judicial

decisions will be revealed.

Key words: consent, consent with regard
to typicalness, consent with regard to reasons
for compliance of law, sexual assault, sexual

abuse, sexual harassement.



CINSEL DOKUNULMAZLIGA KARSI
SUCLARDA

MAGDURUN YASININ ONEMININ
DEGERLENDIRILMESi

Dr. Ogr. Uyesi Zafer ICER

Ozet

Cinsel dokunulmazliga karsi suglar, 5237 sayili
Turk Ceza Kanunu'nun 102 ila 105 inci
maddeleri arasinda diizenlenmistir. 102 nci
maddede cinsel saldir;, 103 ilincii maddede
cocuklarin cinsel istismari, 104 tincii maddede
resit olmayanla cinsel iliski ve 105 inci maddede
cinsel taciz sucu yaptirima baglanmistir.

Cinsel dokunulmazliga karsi suclarin c¢ocuga
karsi islenmesi, onlar tzerinde fiziksel ve
psikolojik baz1 olumsuz etkilere sebep
olmaktadir. Bu etkiler, ¢ocugun yasina ve
bedensel  gelisimine  gore  degiskenlik
gosterebilmektedir.

Bu etkilerin degisiklik géstermesi temel olarak
magdurun yasi ile iliskilidir. Bu baglamda Turk
Ceza Kanun'unda, diger iilkelerdeki kanunlara
paralel olarak magdura iliskin yas araliklari
belirlenmistir.

Insanin bedensel ve zihinsel gelisimi dogum ile
birlikte belirli yas donemlerinde farkhliklar arz
ettigi icin islenen fiillerin magdur c¢ocuk
tzerindeki etkileri de degisiklik gostermektedir.
7-12 yas doneminde nesne ve olaylar hakkinda
mantiksal olarak diisiinebilen c¢ocuk, 12
yasindan sonra ise soyut onermeler lzerine
mantiksal olarak diisiinebilmekte ve ideolojik
sorunlarla ilgilenebilmektedir.

Bu gibi bilissel farkliliklar degerlendirildiginde,
magdur c¢ocugun icinde bulundugu gelisim
donemine bagh olarak, maruz kaldig1 cinsel
suctan etkilenmesi ve Uzerinde meydana
getirdigi sonuglar degisecektir. Bu baglamda,
magdur ¢ocugun yas donemlerinin kategorize
edilmesi ve yaptirimlarin bu duruma gore
degiskenlik gostermesi ceza adaletinin bir
geregidir.
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EVALUATION OF THE IMPORTANCE OF THE
AGE OF THE VICTIMS

FOR CRIMES AGAINST SEXUAL IMMUNITY

Assist. Prof. Zafer ICER

Abstract
Crimes against sexual immunity are regulated in

articles 102 to 105 of the Turkish Penal Code
numbered 5237. Sexual assault in Article 102,
sexual abuse of children in Article 103, sexual
relations with minors in Article 104 and sexual

harassment in Article 105 are sanctioned.

The treatment of crimes against sexual

immunity against the child, causes some
physical and psychological adverse effects on
them. These effects may vary according to the

age and physical development of the child.

The change of these effects is mainly related to
the age of the victim. In this context, in
accordance with the laws in other countries, age
ranges of the victim have been determined in

the Turkish Penal Code.

Since the physical and mental development of
human beings present differences in specific age
periods, the effects of the acts on the victim child
also vary. The child who can think logically about
objects and events in the age of 7-12 can think
logically about abstract propositions after 12 years

of age and can deal with ideological problems.

When such cognitive differences are

evaluated, the affected child will be affected from the
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sexual offense to which he / she is exposed and the
results it brings on will change depending on the
development period of the child. In this context, it is
a necessity for the criminal justice to categorize the
age groups of the child victim and to show that the

sanctions vary according to this situation.



CINSEL SALDIRI iDDIiALARININ
MEDIKOLEGAL OLARAK
DEGERLENDIRILMESI: 3 OLGU SUNUMU

Arda AKAY! S. Yazgiilii TASTEMIR? B. Naz
YORULMAZ? N. Giilben ALBAYRAK* Y. Tun¢
DEMIRCANS A. Coskun YORULMAZ

Ozet

Cinsel saldir1 iddialarinda travmatik bulgularin
iddia ile uyumlu olmasi, sperm saptanmasi gibi
cinsel saldirinin delili olarak
degerlendirilebilmektedir. Bu calismada, genital
muayene bulgularinin giincel literatiir ve tibbi

rehberler esliginde tartisiimas1 amaglanmistir.

OLGU 1: Fiili livata iddias1 sonrasi; anal bolgede
ekimozlu fissiir, ikinci muayenesinde ekimozlu
fissiir yani sira hemoroid pakeleri, {lglinci
muayenesinde farkl bir lokasyonda iyilesmis

fisstr skar1 gorilmistir.

OLGU 2: Vajinal cinsel saldir1 iddias1 sonrasinda
trafik kazasi geciren olgunun, ayn1 giin yapilan
genital muayenesinde labia majorde sislik ve
ekimoz gorilmustir. Ayirict  tani  talep
edilmistir.

OLGU 3: iddia edilen fiili livata olay1 sonrasi ilk
muayenesinde; saat 12 hizasinda anal fissir

gorilen ancak hiperemi bulunmayan olgunun,

MEDICOLEGAL EVALUATION OF THE
SEXUAL AGE CLAIMS: 3 CASE REPORTS

Arda AKAY?5 S. Yazgiilii TASTEMIR16 B. Naz
YORULMAZ!” N. Giilben ALBAYRAK!8 Y.
Tung DEMIRCAN?® A. Coskun YORULMAZ

Abstract
The fact that traumatic findings are concordant

with the claim in sexual assault allegations can
be considered as evidence of sexual assault,
such as sperm detection. In this study, it is aimed
to discuss the findings of genital examination in
the light of current literature and medical

guidelines.

CASE 1: After the allegation of anal abuse fissure
with ecchimosys seen in the anal region, in the
second examination, fissure and hemoriod
pouches, and the third examination showed an

improved fissure scar in a different location.

CASE 2: Swelling and ecchymosis were seen in
the genital examination of a female who had a
traffic accident after claimed vaginal sexual

assault. A diffenretial diagnosis was requested.

CASE 3: In the first examination after the alleged
anal abuse; in the first examination anal fissure

was seen at the direction 12 o'clock, but no

! Uzmanlik Ogrencisi, Istanbul Universitesi-Cerrahpasa Tip Fakiiltesi Adli Tip Anabilim Dali
2 Istanbul Universitesi Sosyal Bilimler Enstitiisii Kriminoloji ve Ceza Adaleti Yiiksek Lisans Ogrencisi
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ikinci muayenesinde ise aniis mukozasinda ¢epe
cevre kizariklik ve saat 6 yontinde 0.2-0.3 cm’lik
miikoz sivi bulasigl bulunan yap1 goruldigu

belirtilmektedir.

Cinsel saldirn  bulgularinin  ayiric
tanisinda; istemli iliskiye ait, kaza sonucu olusan
ve tibbi nedenlerle olusan bulgularin dikkate
alinmasi  zorunludur. Ayrica, psikiyatrik
degerlendirme yapilmasi da bir zorunluluktur.
Her i¢ olguda da ilk muayenelerin adli tip
uzmanlart disinda klinisyenler tarafindan
yapildigl, genital bolge disindaki genel beden
muayenesinin  eksik birakildigr  gorildi.
Olgularin, multidisipliner yaklasim ve ilgili
desteklerinin

laboratuvar saglanabilecegi

merkezler tarafindan degerlendirilememesi
nedeniyle ayirici tanilarin yetersiz yapildigi
gorilmektedir. Bu nedenle ¢alismada sunulan
algoritma ve rehberlerin ilgili profesyonellere

destek olacag diistiniilmiisttr.

Anahtar Kelimeler: cinsel saldiri, medikolegal,

genital muayene.
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hyperemia was seen. In the second examination,
it was observed that there was hyperemia all
around the mucosa of the anus and 0.2-0.3 cm
structure contaminated with mucuous liquid in

the direction of 6 o'clock.

In the differential diagnosis of sexual assault
findings; it is mandatory to take into account the
findings of the voluntary relationship, accidents
and which are caused by medical reasons. In
addition, psychiatric evaluation is a must. In all
three cases, the first examinations were
performed by clinicians other than forensic
specialists, and the general examination outside

the genital area was left incomplete.

Since the cases could not be evaluated by the
centers where multidisciplinary approach and
related laboratory support could be provided,
insufficient.

the differential diagnosis was

Therefore, the algorithms and guidelines
presented in the study were thought to support

the relevant professionals.

Keywords: Sexual assault, medicolegal, genital

examination.



CINSEL SALDIRILARIN ONLENMESINDE ADLI
TIBBi YONDEN ALTERNATIF YAKLASIMLAR

Prof. Dr. Nevzat ALKAN

Ozet

Cinsellik bilingaltindan (id) kaynaklanan bir
icgududir. Amact soyun devamini saglamak
yani liremedir. O sebeple cinsellik en olumsuz
kosullarda bile varligim siirdirebilen bir
istenctir. Ancak s6z konusu arzunun toplum
icerisinde ~ kabul  edilebilir  kosullarda
yasanabilmesine olanak saglamak i¢in super-
egomuz (biling Ttzeri seviyedeki denetim
mekanizmasi)  devrededir.  Super-egomuz
sayesinde cinselligi toplumun kabul edebilecegi
kosullar altinda yasayabilmekteyiz.

Ancak bazi durumlarda (alkol ya da madde
etkisi altinda olmak veya kisiye super-ego
denetiminin ortadan kalktigin1 diisiindiren
kosullar (yalmz ve 1ssiz bir yerde magdura
ulagabilmek ya da savas ortami gibi)) cinsel
saldirilarin ortaya c¢iktigi ya da tetiklendigi
kosullar1 olustururlar. Tim ilkeler cinsel
saldirllarin  ortadan kalkmasi i¢cin c¢aba
harcamaktadirlar. Elbette her iilkenin konuya
yonelim ve yaklasimi ile kogullari farkhidir.

Bu sunumda cinsel saldirilarin 6nlenebilmesi
icin zaman zaman iilke giindemine de gelen;
cinsel saldirganarin ifsa edilmesi (Megan
Yasasi), agir ceza tatbiki ve hatta idam cezasi
yaklasimlarn  ile  kimyasal kisirlastirma
konularinda bilgiler aktarilacak ve tilkemiz i¢in
hangi tatbikatin, hangi bakimlardan s6z konusu
olup olamayacagi masaya yatirilacaktir.

Anahtar kelimeler; Cinsel saldirilar, Megan
yasasl, kimyasal kisirlastirma, adli tip, Turkiye.
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ALTERNATIVE APPROACHES IN THE
PREVENTION OF SEXUAL ASSAULTS IN
TERMS OF FORENSIC MEDICINE

Prof. Dr. Nevzat ALKAN

Abstract

Sexuality is an instinct caused by the
unconscious (id). Its purpose is to ensure the
continuation of the generation. Therefore,
sexuality is a desire that can survive even in the
most adverse conditions. However, our super-
ego (on-the-edge control mechanism) is in place
to enable this desire to live in acceptable
conditions within society. Thanks to our super-
ego, we can live the sexuality under the
conditions that the society can accept.

However, in some situations (under the
influence of alcohol or substance, or conditions
that suggest that the super-ego control of the
person has disappeared (such as accessing the
victim in a solitary and desolate place, or the
environment of war), they constitute the
conditions in which sexual assaults occur or are
triggered. All countries are making efforts to
eliminate sexual assaults. Of course, each
country's orientation and approach and
conditions are different.

In this presentation, to prevent sexual attacks
from time to time on the agenda of our country;
Information will be given on the issues of
disclosure of sexual assailants (Megan's Law),
heavy penalties, and even death penalty
approaches and chemical sterilization, and the
ways in which the exercise may or may not be
considered for our country.

Anahtar kelimeler; Sexual assaults, Megan's
law, chemical sterilization, forensic medicine,
Turkey.



CINSEL iSTiSMAR IDDIALARINDA SUCA
SURUKLENEN COCUKLARIN CEZA
SORUMLULUGUNUN RETROSPEKTIF
DEGERLENDIRILMESi

S. Yazgiilii TASTEMIiR® Zehra KOYUNCU?
Biisra ARSLAN8Arda AKAY? Rahime ERBAS$10
Isilay BALCI'! Meltem AKSOY12 N. Giilben
ALBAYRAK!3 Burak DOGANGUN14 A. Coskun
YORULMAZ

Ozet

Oniki - Onbes yas grubuna dahil ¢ocuklarin
cinsel istismar sucunun faili oldugu olgularda,
cocugun ceza sorumlulugunun tespiti, ancak
adli-tibbi

degerlendirme ile = miimkiin

olabilmektedir. Cocugun ceza sorumlulugu
siklikla hatali degerlendirildigi gibi, salt akil
hastaliginin olup olmadiginin degerlendirilmesi
degildir. 5237 sayih TCK'nin aradig
degerlendirme, isnad olunan sug ile ilgili olarak
fiilin hukuki anlam ve sonuglarini algilama ve
davranislarini

yonlendirme yeteneklerinin

yeterince gelisip gelismedigi

RETROSPECTIVE EVALUATION OF
CRIMINAL RESPONSIBILITY OF JUVENILES
PUSHED TO CRIME IN SEXUAL ABUSE
CLAIMS

S. Yazgiiliit TASTEMIiR2? Zehra KOYUNCU21
Biisra ARSLANZ2Arda AKAY?3 Rahime
ERBAS?24 Is1lay BALCI?> Meltem AKSOY?26 N.
Giillben ALBAYRAK?7 Burak DOGANGUN23 A.
Coskun YORULMAZ

Abstract:

In cases in which children in the twelve
to fifteen age group are the perpetrators of
sexual offenses, the determination of criminal
responsibility of the child is only possible by
medicolegal evaluation. As the child's criminal
liability is often seen, it is not an assessment of
whether there is a mental illness alone. The
evaluation of the Turkish Penal Code No. 5237
seeks is an assessment of the ability of the actors
to perceive the legal meaning and results of the

act and to guide their behavior in relation to the

6 Avukat, Istanbul Universitesi Sosyal Bilimler Enstitiisii Kriminoloji ve Ceza Adaleti Yiiksek Lisans Ogrencisi
7Uz.Dr, istanbul Universitesi-Cerrahpasa Tip Fakiiltesi Cocuk ve Ergen Ruh Saglig1 ve Hastalikar1 Anabilim Dali
8 Dr, Istanbul Universitesi-Cerrahpasa Tip Fakiiltesi Cocuk ve Ergen Ruh Sagh@ ve Hastalikar1 Anabilim Dali Uzmanlik

Ogrencisi

9 Doktor, Istanbul Universitesi-Cerrahpasa Tip Fakiiltesi Adli Tip Anabilim Dali Uzmanlik Ogrencisi
10 Arastirma Gorevlisi Dr.iur, Istanbul Universitesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dal1
1 Doktor, Eskisehir Osmangazi Universitesi Adli Tip Anabilim Dali Uzmanlik Ogrencisi

12 Avukat
13 Patoloji Uzmani Dr.

14 Prof. Dr., istanbul Universitesi-Cerrahpasa Tip Fakiiltesi Cocuk ve Ergen Ruh Sagligi ve Hastaliklar1 Anabilim Dali

20 Avukat, Istanbul Universitesi Sosyal Bilimler Enstitiisii Kriminoloji ve Ceza Adaleti Yiiksek Lisans Ogrencisi

2 Uz.Dr, Istanbul Universitesi-Cerrahpasa Tip Fakiiltesi Cocuk ve Ergen Ruh Saglig ve Hastalikar1 Anabilim Dali

22 Dr, istanbul Universitesi-Cerrahpasa Tip Fakiiltesi Cocuk ve Ergen Ruh Saglhigi ve Hastalikari Anabilim Dali Uzmanhk

Ogrencisi

2 Doktor, Istanbul Universitesi-Cerrahpasa Tip Fakiiltesi Adli Tip Anabilim Dali Uzmanlik Ogrencisi
24 Arastirma Gorevlisi Dr.iur, Istanbul Universitesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dal1
% Doktor, Eskisehir Osmangazi Universitesi Adli Tip Anabilim Dali Uzmanlik Ogrencisi

2 Avukat
2" Patoloji Uzmani Dr.

28 Prof. Dr., Istanbul Universitesi-Cerrahpasa Tip Fakiiltesi Cocuk ve Ergen Ruh Sagligi ve Hastaliklar1 Anabilim Dali



degerlendirmesidir. Bu degerlendirme; cocugun
fiziksel, ruhsal, bireysel gelisim o6zellikleri,
sosyal durumu, ergenlik diizeyi gibi degiskenler
goz onlne alinarak yapilmalidir. Uygulamada,
bu degerlendirme i¢in bir standart
olusturulmadig1 ve bu eksikligin, cocuk adalet
sistemi bakimindan ciddi hatali sonuglara yol
actig1 gorilmektedir.

Bu c¢alismada, faillerin olay tarihinde oniki-
onbes yas dahilinde oldugu ti¢ farkli cinsel
lizerinden,

donuk

istismar olgusu ceza

sorumlulugunun geriye tespitinde,
multidisipliner bir ¢alisma ile retrospektif bir
hususu

degerlendirmenin nasil yapilacagi

tartisilarak ¢0zim Onerisi sunulmasi

amaclanmistir. Ayrica onerilecek geriye doniik

ceza sorumlulugunu degerlendirme yontemi,

Turkiye’de ilk kez akademik ortamda
tartismaya acilacaktir.

Anahtar Kelimeler: Ceza sorumlulugu
degerlendirmesi, cinsel istismar, suca

stirtiklenen ¢ocuk.
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offense. This evaluation should be made by

considering variables such as physical,

psychological, individual developmental
characteristics, social status, adolescence level
of the child. In practice, there is no standard for
this assessment and this deficiency can lead to
serious erroneous results in terms of juvenile

justice.

In this study it is aimed to discuss the
of performing a multidisciplinary

of

issue

retrospective evaluation criminal
responsibility on three different sexual abuse
cases in which the perpetrators were within the
age of twelve to fifteen years at the time of the

crime.

The method of retrospective assessment of
criminal responsibility which will be proposed,
will be discussed for the first time in Turkey in

the academic environment.

Keywords: Evaluation of criminal

responsibility, sexual abuse, juvenile pushed to

crime.



CINSEL DOKUNULMAZLIGA KARSI iSLENEN
SUCLARDA BiYOLOJIK DELILLER VE
KIMLIKLENDIRME

Dog. Dr. Emel Hiilya YUKSELOGLU

Ozet

Cinsel dokunulmazliga karsi islenen suclarda
vicuttan alinan 6rnekler ve olay yerinden elde
edilen biyolojik bulgular tzerinde yapilan
genetik incelemeler maddi gercegin ortaya
cikarilmasi bakimindan son otuz yilda oldukga
onem kazanmistir. failini

Sucun ortaya

cikarabilmek ve gerekli ceza yaptiriminin

uygulanabilmesi i¢in dncellikle sugun delillerini
ortaya koymak gerekmektedir. Bu bakimdan
biyolojik deliller ve kimliklendirme islemi cinsel

dokunulmazliga karsi islenen suglari

aydinlatmaya yarayan en kuvvetli aractir. Elde

edilen bilimsel olmayan diger delillerle

karsilastirildiginda biyolojik deliller maddi
gercegin kesin olarak ortaya konmasini
saglamaktadir.! Tarihte ilk kez 1985 yilinda
Ingiltere’de tecaviiz edildikten sonra 6ldiiriilen
iki genc¢ kizin failinin bulunmas icin biyolojik
delillerden Ingiliz

yararlanilmigtir. polisi

genetik incelemeler yapan Alec Jeffry’den

yardim istemis ve Oldiiriilen Kkizlarin
viicudundan alinan sperm 6rneginden faile ait
DNA profili ¢ikarilmistir. Daha sonra olayin
yasandigl yerin yakininda bulunan bes bin
erkekten kan 6rnegi alinmis ve onlarin da DNA

profili ¢ikarilmistir.
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BIOLOGICAL EVIDENCE AND
IDENTIFICATION OF CRIMES AGAINST
SEXUAL IMMUNITY

Associate Prof. Emel Hiilya YUKSELOGLU

Abstract

Genetic studies on the samples taken from the
body in the crimes against sexual immunity and
the biological findings obtained from the scene
have gained importance in the last three
decades in terms of revealing the material
reality. In order to reveal the perpetrator of the
crime and to apply the necessary sanctions, it is
necessary to put forward the evidence of the
crime. In this regard, biological evidence and
identification process is the most powerful tool
to clarify crimes against sexual immunity.
Compared to other non-scientific evidences,
biological evidences provide a definite
demonstration of material reality.! Biological
evidence has been used to find the perpetrator
of two young girls who were Kkilled after being
raped in England in 1985 for the first time in
history. The British police requested the help of
Alec Jeffry, who carried out genetic
investigations, and removed the DNA profile of
the perpetrator from the sperm sample taken
from the body of the killed girls. Then, five
thousand men who were near the place of the
incident were taken from the blood sample and

their DNA profile was removed. Thus, the



Boylece fail yakalanmis ve genetik incelemeler

de hukukta yer edinmistir.

Tabi ki kisilerin temel hak ve ozgirlikleri ile
ozel hayatin gizliliginin korunmasi kapsaminda
yasal diizenlemeler ile genetik incelemelerin
gerceklestirilmesi belirli sartlara baglanmistir.3
Kanunda “Molektler genetik incelemelerin 6zel
kalitsal karakterler hakkindaki agiklamay:
icermedigi bilinen kromozom bdlgesi ile sinirh
kalmasina 6zen gosterilir.” diizenlemesine yer

verilmistir.
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perpetrator has been caught and genetic

investigations have taken place in the law.?

Of course, legal regulations and the realization
of genetic investigations have been subject to
certain conditions in order to protect the
fundamental rights and freedoms of individuals
and privacy.3 It is stated in the law that
molecular genetic investigations are limited to
the chromosomal region, which is known to
contain no explanation for specific hereditary
characters



CINSEL DOKUNULMAZLIGA KARSI
SUCLARLA

ILGILi BAZI SORUNLAR VE KADININ
FAILLiGI

Dog¢.Dr. Giines Okuyucu ERGUN

Ozet

Cinsel dokunulmazhiga karsi suglar, esas
itibariyle cinsel davranislarla bir kimsenin
cinsel  dokunulmazhiginin  yahut cinsel
ozgirliiginin ihlal edilmesidir. Her ne kadar
herkes bu suglarda fail olabilir ise de, failin
belirli  6zelliklere sahip olmasi cezayi
agirlastirici neden teskil etmektedir. Bununla
beraber, kanundaki tanim karsisinda cinsel
saldirn ve cinsel istismar suglarinin “viicuda
organ sokulmasi1” suretiyle islenmesi seklindeki
agirlasmis halinin normal cinsel iligki biciminde
kadinlar tarafindan islenmesi, kiyasa varan
miumkiin

genisletici yorum yapilmaksizin

gorinmemektedir. Buna gore, yetiskin bir
erkegi kendisiyle normal yoldan cinsel iliskiye
zorlayan bir kadin, cinsel saldir1 sugunun TCK m.
102/2’de ongoériilen agirlastirilmis halinden
degil, 102/1’deki basit seklinden sorumlu
olacaktir. Bu tanim, ¢ocugun cinsel istismari
sucu bakimindan degerlendirildiginde, ¢ok daha
vahim bir tablo ortaya ¢ikarmaktadir. Nitekim
bir kadin 6rnegin 14 yasindaki bir ¢ocukla
normal yoldan cinsel birlesme seklinde bir iliski
basit cinsel

gerceklestirdiginde, ¢ocugun
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SOME PROBLEMS REGARDING CRIMES
AGAINST SEXUAL IMMUNITY AND THE
PROBLEMATIC OF WOMEN OFFENDER

Associate Prof. Giines Okuyucu ERGUN

Abstract

Crimes against sexual immunity mainly refer to
the violation of a person’s sexual immunity or
freedom by sexual acts. While any person can be
the offender of such crimes, some peculiarities
of the offender shall constitute aggravating
circumstances. However, the wording of the law
prevents the committment of the aggravated
forms of the crimes of sexual assault and sexual
abuse of children by women by “penetration of
an organ in the body” through a sexual
intercourse, unless analogical extensive
interpretation of the law is made. Accordingly, a
woman who forces an adult man to have normal
sexual intercourse would not be punished by the
aggrevated form of the crime of sexual assult
regulated in Article 102/2 of the Turkish
Criminal Code, but its ordinary form regulated
in Article 102 /1 of the Turkish Criminal Code. It
becomes much more perilous when such
regulation of the crime is assessed as regards
the crime of sexual abuse of children. As a
matter of fact, if a woman enters into a sexual

relation through normal intercourse with, for

example, a 14 years-old child, she would be



istismari sucundan cezalandirilmasi

gerekecektir. Oysa esitlik ilkesi ve inceleme
konusu suglarin mabhiyeti geregi, bodyle bir
hakli gérmek miimkiin

ayrimi degildir.

Dolayisiyla, kanunda gerekli degisikliklerin

yapilmasi sarttir.
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punished by the ordinary form of the crime of

sexual abuse of children. However, such
distinction is not justifiable considering the
principle of equality and given the nature of the
crimes which are subject-matter of this analysis.
Therefore, the necessary amendments must be

made in the law.



TURK CEZA KANUNU VE CINSEL
DOKUNULMAZLIGA KARSI SUCLARDA
RIZAYA DAYALIAKRAN CiNSELLIGi

Dog¢. Dr. Hakan KARAKEHYA

Ozet
Cinsel dokunulmazliga karsi suglar icerisinde en
agir ceza ile cezalandirilanlar genellikle

cocuklarin cinsel istismarina iliskin olanlardir.
Bununla birlikte 6zellikle rizaya dayali cinsel
fiiller bakimindan, bu suglarin hem fail hem de
magdurunun c¢ocuk olmasi durumunda ne
sekilde hareket edilecegi 6nemli bir tartisma

konusudur. Hukukumuzdaki fiili uygulama
dikkate alindiginda, oldukg¢a kigik yaslardaki
cocuklarin rizaya dayali cinsel iliskileri
dolayisiyla ciddi cezalarla karsi karsiya
kaldiklar1 gorilmektedir. Bu calismada Tiurk
Ceza Kanunundaki diizenlemeler 1s18inda,
cocuklarin birbirine kars1 gercgeklestirdigi

rizaya dayali cinsel davranigslar bakimindan
cezai sorumlulugunun bulunup bulunmadig:
tartisilarak, olmasi gerekene iliskin bir 6neri
sunulacaktir. Doktrindeki farkli goriislerden
faydalanilarak, kendi goriislerimizin neden-
sonug iligkisi icinde ortaya konulmasi ise
calismada  kullanilacak  temel  yOntemi
olusturmaktadir.
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TURKISH PENAL CODE AND CONSENT-
BASED PEER SEXUALITY IN CRIMES
AGAINST SEXUAL IMMUNITY

Associate Prof. Hakan KARAKEHYA

Abstract

Most severe punishments are accepted for
abuse of the children in crimes against sexual
immunity. However, it is a important topic to
discuss how these offenses will be punished in
the events that both the offender and the victim
are children. Considering the actual practice in
our law, it is observed that children of very
young age face serious penalties due to their
consent-based sexual relations. Considering the
actual practice in our law, it is observed that
children of very young age face serious penalties
due to their consent-based sexual relations. In
this study, in the light of the regulations in the
Turkish Penal Code, it will be discussed whether
there is a criminal responsibility for children's
sexual behavior based on consent and a
proposal will be presented. The use of different
views in the doctrine and revealing our own
opinions in the cause-and-effect relationship
constitutes the basic method to be used in the
study.



VIKTIMOLOJiK ACIDAN CINSEL SALDIRI
SUCLARINDA MAGDUR KADIN

Dr. Ogretim Uyesi Ozan Ercan TASKIN
Ozet
Tarihsel olarak Kkriminoloji ¢alismalarn faili

referans alarak su¢u inceler. Zamanla
kriminolojinin bir alt dali olarak viktimoloji,
merkezine  pasif siijeyi asar  bicimde
“magdur’luk kavramini koymus ve o6zellikle
cinsel dokunulmazhga karsi su¢larda magduru
merkeze alan ¢alismalar yapilmistir. Bununla
birlikte bu suclarda, magdurluk kavrami, daha
ziyade “ikincil magduriyetler” iizerinden
tartisilir. Bu 6nemli ve dikkate deger tartisma
sahasiyla birlikte, “ilk veya esas” magduriyet
lizerinde de durulmalidir. Somut su¢ nedeniyle
ortaya c¢ikan magdurluk hali, hak veya
menfaatin sahibi olan pasif siijeyi asar sekilde
incelenmelidir. Bu baglamda, magdurlar
siniflandirilmal;; magdurun kisisel, fiziksel ve
psisik ozellikleri ortaya konulmalhdir. Ayrica
magdurun faille olan iliskisinin, fiilden o6nce
ve/veya fiil esnasinda var olan kosullarin da
sucu anlamak boyutunda ele alinmasi gerekir.
Boylece magdur Kkisinin, tekrar eden sekilde
magdur olmamasi saglanabilir veya magdur
olma halinden

¢ikmasinin kosullari

olusturulabilir.
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THE WOMAN AS A VICTIM OF SEXUAL
CRIME FROM THE PERSPECTIVE OF
VICTIMOLOGY

Assist. Prof. Ozan Ercan TASKIN
Abstract

Historically, criminology studies analyze crimes
based on the perpetrator. In time, victimology,
as a subbranch of criminology, has put the
concept of victimhood into center by exceeding
the passive subject, and studies which put the
victim into center, especially in crimes against
sexual inviolability, have been carried out.
However, in these crimes the concept of
victimhood is argued in relation with
“secondary victimization”. With this significant
issue, “first or fundamentally” victimization
should also be emphasized. The victimhood
emerging from concrete crime should be
examined in a way that exceeds the passive
subject who holds the right or benefit. In this
context, victims should be classified and the
personal, physical and psychic features of the
victim should be presented. In addition to this,
the relationship between the victim and
perpetrator, and the conditions before, during
and after the committed crime should be
examined to sum the crime up. In this way,
recurring victimhood can be prevented, and the

conditions which will end the victimhood can be

ensured.



INTERNET ARACILIGIYLA iISLENEN CiNSEL

SUCLAR
Dog. Dr. Volkan DULGER
Ozet
Cinsel su¢ kavramindan yalnizca ceza
kanunlarinda yer alan sug¢ tipleri dikkate

alinacak olursa cinsel taciz, sarkintilik, basit
cinsel saldir1 ve nitelikli cinsel saldiridan ibaret
algilanir. Oysa cinsel su¢ kavramindan bundan
genis ve etkileri acisindan ise bunun
otesindedir. Ozellikle bilisim devriminden sonra
internetin hayatimizin vazgecilmez bir parcasi
olmasi1 ve 6zel yasamlarimiz dahil her tiirli
kisisel verimizin sosyal medyaya tasinmasiyla
bu suglarin islenme sikligi ve etki alani
ongorulemeyecek bir sekilde artmigtir.

Internet 6ncesi devirde bir kisiye cinsel sug
islemek icin onunla fiziksel temas kurabilecek
yakinlikta olunmasi en azindan mektup vs.
gonderilmesi gerekirken, glniimiizde failin
anonim kalarak dijital alanda cinsel saldirida
bulunmasi son derece kolaydir. Bu bir yandan
failin bulunmasini zorlastirirken, diger yandan
da sugun islenmesini kolaylastiran bir ortamdir.
Son zamanlarda eski sevgili ya da eslerin, diger
tarafindan c¢iplak ya da sevisme aninda ¢ekilen
goriintii ya da videolarini anonim olarak
paylastiklar1 “intikam pornosu” (revenge porn)
bunun en yaygin érnegidir.

Dijital ¢cagin giindeme getirdigi bir bagka cinsel
su¢ isleme yontemi ise, bir sekilde dijital
ortamda elde edilen 6zel goriintiilerin ya da
bilgilerin kullanilmak suretiyle magdurlarin
santaja maruz birakilarak, failin kendisi ya da
Uclinci  kisilerle cinsel iliski kurmaya
zorlanmasidir.

Bir diger cinsel sug¢ ise c¢ocuk pornografisi,
hayvan pornografisi ya da siddet iceren
pornografik icgeriklere erisimin kolaylikla
saglanmasidir. Ozellikle bunlar tiim diinyanin
miicadele ettigi su¢ isleme modelleridir.

Tebligimde, aslinda ¢ok eski bir sug tiirii olan
cinsel suglarin, giinlimiiziin dijital diinyasinda
gecirdigi doniisiim, olumsuz anlamda sug failleri
icin yarattig1 firsatlar ve bunlarla miicadele
yontemleri hakkinda genel bir degerlendirmede
bulunmaya ¢alisacagim.
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SEXUAL OFFENCES COMMITTED THROUGH
INTERNET

Associate Prof. Volkan DULGER
Abstract

If sexual offences to take into account are only
the types of crimes that are prescribed in
criminal codes, the concept of sexual offences is
perceived no more than sexual harassment,
molestation, simple sexual assault and qualified
sexual assault. However the concept of sexual
offences is broader and beyond than these in
terms of the effects. The frequency of
committing these offences and the incidence of
them are raised unforeseeably by means of that
internet has become the indispensable part of
our lives and all sort of our personal datas
including private life are brought out social
media particularly after information revolution.

Whereas it must have been far away in a certain
distance to conduct physical contact such as
sending letter at least etc., in today’s world it is
immensely easy the perpetrator to conduct
sexual assault in digital platform anonymously.
On one hand this platform obstructs the
perpetrator to be found on the other hand
enables crimes to be committed. Lately
“revenge porm” is the most common example of
that ex-partner or spouse shares anonymously
the other one’s naked images or videos during
sexual affair.

It is another method of committing sexual
offence which digital era brought out, to compel
the victims to have an affair with the
perpetrator or third person by blackmailing
them by means of using their private images or
datas.

Another sexual offence is to enable to reach the
contains including child pornography,animal
pornography or violance. Especially these are
the methods that whole world has been fighting
against.

In this paper, i am going to try to evaluate the
overview of the opportunities in a negative way
for the perpetrators and the conversion of
sexual offences that actually date back to old
times in digital era and method of combat them.

THE OFFENCE OF SEXUAL ABUSE OF
CHILDREN iN THE FRAMEWORK OF



ANAYASA MAHKEMESI'NIN iPTAL
KARARLARI CERCEVESINDE COCUKLARIN
CINSEL iSTISMARI SUCU

Ar. Gor. Eylem BAS

Ozet

5237 sayih Tirk Ceza Kanunu'nun (TCK) 103.
maddesinde ¢ocuklarin cinsel istismari sucu
diizenlenmistir. Hilkmiin 1.6.2005 tarihinde
yuriurliige girmesinden bu yana Anayasa
Mahkemesi (AYM) tarafindan hiikiimle ilgili
olarak iki kez iptal karar1 verilmistir. Bu
kararlardan ilki AYM'nin 2015/26 Esas (E.)
2015/100 Karar (K.) 12.11.2015 tarihli karar
olup, kararin 29559 sayih 11.12.2015 tarihli
Resmi Gazete’de yayinlanmasindan baslayarak
bir yi1l sonra yiurirlige girmesine karar
verilmistir. Ikincisiyse AYM’nin 2015/108 E.
2016/46 K. 26.5.2016 tarihli karari olup,
kararin 29769 sayili 13.7.2016 tarihli Resmi
Gazete’de yayinlanmasindan baslayarak alt1 ay
sonra yurirliige girmesine karar verilmistir. Bu
tebligde, s6z konusu iki karar ve kararin
ardindan hiikkiimde gerceklestirilen
degisiklikler incelenmeye c¢alisilacaktir.
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ANNULMENT DECISIONS OF THE
CONSTITUTIONAL COURT

Res. Assist. Eylem BAS

Abstract

Article 103 of Turkish Penal Code No. 5237
(TPC) regulates the offence of sexual abuse of
children. Since the entry into force of this norm
on 1.6.2005, the Constitutional Court (CC) has
decided two annulment decisions on it. The first
of these decisions is the judgment numbered
2015/100 (Register Number 2015/26) and
dated 12.11.2015. It was decided to enter into
force one year after the publication of the
decision in the Official Gazette dated 11.12.2015
and numbered 29559. The second one is the
judgment numbered 2016/46 (Register
Number 2015/108) and dated 26.5.2016. It was
decided to enter into force six months after the
publication of the decision in the Official Gazette
dated 13.7.2016 and numbered 29769. In this
study, these two annulment decisions of CC and
the amendments made about this norm after
these decisions will be examined.

THE ASSESSMENT OF ARTICLE 104 OF THE
TURKISH CRIMINAL CODE



TURK CEZA KANUNU’NUN 104. MADDESININ
RIZA VE SIKAYET YONUNDEN
DEGERLENDIRILMESI

Dr.iur.Zeynep KARAER GUCLU

Ozet

Tartismali bir hiikkiim olan 5237 sayili TCK'nin
104. maddesinin uygulanmasinda ortaya ¢ikan
sorunlarin “riza” ve “sikdayet” kavramlar
lzerinde yogunlastigl tespit edilmektedir. Bu
calisma, bir hukuka uygunluk sebebi olan “riza”
olgusunun temel unsurlarimi agiklamaya, bu
unsurlarin TCK'nin “resit olmayanla cinsel
iliski” baslikli 104. maddesi ¢ercevesinde nasil
anlasildigini ve uygulandigini ortaya koymaya,
olmasi1 gerekeni aciklamaya yoéneliktir. Bir
kovusturma sart1 olan ve sugun islenmesinden
sonra varlig1 aranan “sikayet” kurumu da temel
kosullar1 yoniinden incelenmistir. Ozellikle
sikayet hakkinin kullanilmasi agisindan “yetki”
ve “gecerli bir sikayetin varligl” kosullarinin
irdelenmesi bu makalenin bir diger inceleme
konusunu olusturmaktadir. Konu Yargitay
kararlar1 1s18inda incelenerek uygulamadaki
durum Iki

irdelenmistir. acidan yapilan

inceleme, tespit ve

TCK’'nin

degerlendirmeler

neticesince 104. maddesinin

uygulanabilirligi ve gelecegi sorgulanmaya
calisiimis, hiikkmiin yeniden diizenlenmesinin

gerekli olup olmadig: tartisiimistir.
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IN RESPECT OF CONSENT AND DEMAND FOR
PENALTY/COMPLAINT

Dr.iur.Zeynep KARAER GUCLU

Abstract

It is determined that the problems by the
implementation of disputed Article 104 of the
Turkish  Criminal Code No: 5237 are
concentrated on the concepts of consent and
demand for penalty/complaint. This study
reveals the basic elements of the fact of
“consent”, the understanding and
implementation of these basic elements in the
light of article 104 which is entitled “sexual
intercourse with a consenting minor” and tries
to explain how the

should Dbe.

understanding and

implementation Demand for
penalty/complaint, which’s existence is sought
after the crime, as a condition of prosecution is
examined of its basic conditions. Especially the
analysis of the conditions of authority and
existence of a valid complaint constitutes
another subject of this article. The practice was
explicated in the light Supreme Court decisions.
As a result of the analyses, determinations and
assessments made in two respects, the
applicability and future of Article 104 of Turkish
Criminal Code has been tried to be questioned.
It is discussed whether it is necessary to

reorganize the article.

CERTAIN PRACTICAL PROBLEMS
CONCERNING ATTEMPT AND VOLUNTARY



CINSEL SALDIRI SUCUNDA TESEBBUS VE
GONULLU VAZGECMEYE iLiSKIN BAZI
UYGULAMA SORUNLARI - YARGITAY

iCTIHADI ISIGINDA ELESTIREL BiR
DEGERLENDIRME

Dr. R. Murat ONOK

Ozet

Tebligimde, TCK m. 102 f. 1 ve 2’de yer alan
suclar (cinsel saldirinin temel hali, fiilin
sarkintilik diizeyinde kalmasina dair cezanin
azaltilmasini1 gerektiren nitelikli hal, viicuda
organ veya cisim sokulmasina dair cezanin
artiritlmasini gerektiren nitelikli hal) acisindan
uygulamada beliren bazi sorunlar
degerlendirilecektir. Inceleme, icra
hareketlerinin baslamasi ve tesebbiis ile goniillii
vazgecme kurallar 1siginda yapilacaktir. Son
yillarda Yargitay'in verdigi bazi onemli ve
tartismali kararlar s6z konusu kurallar 15181nda
ve elestirel bir bakis acisiyla irdelenecek, hatal
goriilen uygulamalar tespit edilerek bunlara
dair ¢6ziim yollar1 6nerilecektir.
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ABANDONMENT OF ATTEMPT IN THE
CRIME OF SEXUAL ASSAULT - A CRITICAL
ASSESSMENT IN LIGHT OF THE CASE-LAW

OF THE COURT OF CASSATION

Dr. R. Murat ONOK

Abstract

[ will assess certain implementation problems
arising with regard to the crimes embodied in
paras. 1 and 2 of Art. 102 TPC (the basic form of
sexual assault, the mitigating circumstance
which applies where the act amounts to no more
than molestation, the aggravating circumstance
which applies where an organ or object is
inserted into the body of the victim). The
analysis will be conducted in light of the rules
regarding the commencement of executory

actions and attempt, and voluntary
abandonment of the criminal attempt. Certain
important and controversial judgments

rendered in the past years by the Court of
Cassation will be scrutinised from a critical
perspective under said rules, and possible
solutions will be suggested as regards judicial
practices that are determined to be erroneous.

THE PROBLEM OF CRIMES AGAINST SEXUAL
IMMUNITY



CINSEL DOKUNULMAZLIGA KARSI iSLENEN
SUCLARDA iCTIMA SORUNU

Dog. Dr. Mehmet Emin ALSAHIN

Ozet

Cinsel dokunulmazhiga karsi suglar niteligi
itibariyle cogu zaman bagska suglarla i¢ ice
gecmektedir. Ozellikle kasten yaralama, tehdit,
kisiyi hitrriyetinden yoksun kilma, eziyet,
iskence bu suclardan bazilaridir. Buna gore,
ornegin cinsel saldir1 sugunda magdurun
viicuduna verilen acinin ayrica kasten yaralama
olarak m1 yoksa bu sucun igerisinde mi
degerlendirilecegi 6nem arz etmektedir. Ayni
sekilde c¢ocuklarin cinsel istismar1 sucu
islenirken magdurun hareket o6zgirliginiin
sinirlandirilmast ayrica Kkisiyi hiirriyetinden
yoksun kilma sugunu olusturacak midir?
Tebligde cinsel suglarin bu suglar ile iliskisine
deginilecektir. Ayrica cinsel su¢larda zincirleme
su¢ hikiimlerinin hangi sartlar altinda
uygulanacagr  degerlendirilecektir.  Bunun
yaninda cinsel suclarda fikri ictima konusu da
incelenecektir.
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Associate Prof. Mehmet Emin ALSAHIN

Abstract

Crimes against sexual immunity are often
naturally intertwined with other forms of crime.
In particular, there are some of these crimes,
intentional injury, threat, deprivation of liberty,
torment and torture. Accordingly, it is important
to consider whether the pain given to the
victim's body is also intentional injury or within
the sexual assault. While crimes of sexual abuse
of children's are committed, it is limiting the
freedom of movement to the victim. Will It
constitute a crime to deprivation of liberty? The
aspect of sexual crimes within the corpus of
such crimes will be addressed. In addition, the
conditions under which successive offences
shall be applied in the sexual crimes will be
assessed. Moreover, the subject of conceptual
aggregation will be examined in the sexual
crimes.

LEGAL CHARACTERISTIC OF PREGNANCY
TERMINATION WHICH CAUSED BY SEXUAL
ASSAULT OR SEXUAL ABUSE AND AN



CINSEL SALDIRI VEYA CINSEL ISTISMAR
SUCU SONUCU OLUSAN GEBELIKLERIN
SONLANDIRILMASINDA UYGULAMADA

ORTAYA CIKAN SORUNLAR - OZELLIKLE

GEBELIGIN SUC SONUCU OLUSTUGUNUN

TESPiTi VE GEBELIGIN
SONLANDIRILMASINA RIZA GOSTERILMESI

Av.Merve Cetiner/ Prof. Dr. Faruk Turhan

Ozet

Cinsel saldir1 veya cinsel istismar sugu sonucu
olusan gebeliklerin sonlandirilmas1 hem Tirk
hem de Alman hukuk sisteminde tartismasiz bir
endikasyon olarak goriilmektedir. Bununla
birlikte her iki hukuk sisteminde bu durumun
hukuki nitelendirilmesine iliskin farkli goriisler
mevcuttur. TCK md. 99/6'da yer alan, “kadinin
magduru oldugu bir su¢ sonucu gebe kalmasi
halinde  gebeligi sona erdirene ceza
verilmeyecegi’ne iliskin diizenlemenin 6zel bir
zorunluluk  hali  olarak nitelendirilmesi
gerektigini savunan goriisler yaninda, s0z
konusu diizenlemeyi kusurlulugu kaldiran genel
zorunluluk hali kapsaminda degerlendiren ve
ozel bir cezasizlik sebebi olarak nitelendiren
gorusler bulunmaktadir.

Alman Ceza Hukuku ag¢isindan bakildiginda ise,
Alman Ceza Kanunu § 218-a fikra 3’te yer alan
bu endikasyonu, ayni paragrafin ikinci fikrasina
yapilan atif sebebi ile “hukuka uygunluk nedeni
olan  zorunluluk hali” (Rechtfertigender
Notstand) olarak degerlendiren gorisler
yaninda “kusurluluga etki eden zorunluluk hali”
(Entschuldigender Notstand) olarak
nitelendiren goriisler de bulunmaktadir.

Calismada, su¢ magduriyeti sonucu meydana
gelen gebeliklerin sonlandirilmasina iliskin
Alman ve Tirk ceza kanunlarindaki
diizenlemeler doktrindeki farkli gorisler
dikkate  alimarak  karsilastirmali  olarak
incelenmesi ve  llkemizde uygulamada
karsilasilan 6zellikle magdurun rizas1 ve
gebeligin  sonlandirilma  siiresine iliskin
sorunlara bu degerlendirmeler 1s181nda ¢6ztiim
onerileri getirilmesi amaglanmaktadir.
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ASSESSMENT ABOUT PROBLEMS OF
PRACTICE

Lawyer Merve CETINER/ Prof. Dr. Faruk
TURHAN

Abstract

Termination of pregnancies (which caused by
sexual assault or sexual abuse), is seen as an
indisputable indication in both Turkish and
German legal systems. However, there are
different views on the legal characterization of
this situation in both legal systems. Turkish
Penal code article 99/6 is as below; “If the
woman becomes pregnant as a result of a crime
that she is a victim of, the person who
terminates the pregnancy is not punished.”
According to different views, this article can be
defined as a special necessity, as a general state
of necessity or as a special reason for impunity.

This indication provided by German Penal Code
in article 218-a/3. Because of the reference to
the second paragraph of the same article, there
are some opinions defined this rule as a
justificatory necessity. Besides, there are some
other opinions defined this rule as an
excusatory necessity.

In this study, it is aimed to examine the German
and Turkish penal codes related to the
termination of pregnancies that resulting from
crime victims by considering the different
opinions in the doctrine, and to offer solutions
to the problems in practice (especially about
victim's assent and time limit of the abortion) in
our country.

CASTRATION IN CRIMES AGAINST SEXUAL
IMMUNITY WITHIN THE FRAMEWORK OF



AVRUPA INSAN HAKLARI MAHKEMESI’NIN
KARARLARI CERCEVESINDE CiNSEL
DOKUNULMAZLIGA KARSI SUCLARDA
KASTRASYON

Dr. Ogretim Uyesi Asuman AYTEKIN
INCEOGLU

i.Bilgi Universitesi Hukuk Fakiiltesi

Ozet

Cinsel  Dokunulmazliga Kars1  Suglardan
Hiikiimli Olanlara Uygulanacak Tedavi ve Diger
Yikimlilikler Hakkinda Yonetmeligin 7.
Maddesi, ilagh ve ilagsiz olarak cinsel diirtiintin
azaltilmasina veya yok edilmesine yonelik
yontemleri diizenlemektedir. Danistay, ilgili
hiikiim hakkinda yiriitmeyi durdurma karari
almistir. Normda agik¢a diizenlenmemekle
birlikte, kimyasal kastrasyonun bu kapsamda
olabilecegi ileri siiriilmiistiir. Avrupa Insan
Haklar1 Mahkemesi'nin cerrahi ve kimyasal
kastrasyonu, iskence ve kotii muamele yasagj,
0zel yasama ve aile yasamina saygi hakki,
evlenme ve aile kurma hakki kapsaminda
degerlendirdigi kararlari mevcuttur. Ilgili bu
kararlar c¢ercevesinde, cinsel dokunulmazliga
kars1 suglarda cerrahi ve kimyasal kastrasyon

uygulamasi tartisilacaktir.

34

DECISIONS OF THE EUROPEAN COURT OF
HUMAN RIGHTS

Dr. Asuman AYTEKIN iNCEOGLU

i. Bilgi University Faculty of Law

Abstract

Article 7 of the Regulation on Treatments and
Other Obligations to be imposed on those
prisoners of crimes against sexual immunity
regulates methods for reducing or eradication of
sexual impulse with or without medication. The
Council of State decided to stop the execution of
the relevant provision. Although chemical
castration is not clearly regulated in the norm, it
has been claimed that it may be within this
scope. The European Court of Human Rights has
a number of judgments in which it examines
surgical and chemical castration within the
scope of the prohibition of torture, the right to
respect for private and family life and the right
to marry and to found a family. Within the
framework of these decisions, surgical and

chemical castration practices will be discussed.

ACCOMMODATION IN PENAL EXECUTION
INSTITUTIONS, RELEASE ON PROBATION,
ASSIGNMENT TO OPEN PENAL EXECUTION



CINSEL DOKUNULMAZLIGA KARSI
SUCLARDAN MAHKUM OLANLARIN INFAZ
KURUMLARINDA BARINDIRILMALARI,
KOSULLU SALIVERILMELERI, ACIK CEZA
INFAZ KURUMUNA AYRILMALARI VE HAPIS
CEZASININ ERTELENMESi

Ar. Gor. Yaprak ONTAN

Ozet

Kanun koyucular, cinsel dokunulmazliga karsi
su¢lardan mahk(m olanlarin infaz rejimlerinde
diger hiikiimliilere kiyasla farkl diizenlemeler
yapma egiliminde olabilmektedirler. Bu
anlamda, Tirkiye’de kamuoyu tarafindan da
takip edilen baslhica konu, tibbi tedavi ve
kastrasyon olsa da, bunun disinda, basta 5275
sayill Ceza ve Giivenlik Tedbirlerinin Infaz
Hakkinda Kanunun ve sair mevzuatin dikkat
cekici baska diizenlemeleri de s6z konusudur.
Bunlar arasinda cinsel dokunulmazliga karsi
suclardan mahkiim olanlarin hapis cezalarinin
infazinin diger hiikiimlillerden ayr1 olarak
gerceklestirilmesi, kosullu saliverilmek igin
infaz kurumunda gecirilmesi gereken siirenin
daha uzun olmasi, infazin ertelenmesini talep
etme hakkinin olmayis1 ve ac¢ik ceza infaz
kurumlarina ayrilma sartlarinin agirlastirilmis
olmast  yer almaktadir. Tebligde, bu
diizenlemelerin 06zellikle esitlik ile kanunilik
ilkelerine uygunlugu degerlendirilecektir.
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INSTITUTES AND POSTPONEMENT OF
EXECUTION OF IMPRISONMENT SENTENCES
OF THE CONVICTS OF CRIMES AGAINST
SEXUAL IMMUNITY

Ar. Gor. Yaprak ONTAN

Abstract

Legislators, when compared to other convicts,
may be inclined to make different regulations
regarding the execution regime of convicts of
crimes against sexual immunity. In this sense,
although the main subject followed also by the
public in Turkey is medical treatment and
castration, except that, there are several further
remarkable regulations of the Code on the
Execution of Penalties and Security Measures
(Code No: 5275) and other legislation. The
imprisonment sentences of the convicts of
crimes against sexual immunity being executed
separately from other convicts, longer time
needed to be served in the execution institution
in order to be released on probation, not having
the right to demand the postponement of
execution and aggravated conditions in order to
assign to an open penal institution are among
these. In this presentation, the relevance of
these regulations to the principles of equality
and legality will be evaluated.

EVIDENCE VALUE OF THE COMPLAINANT'S
STATEMENT IN SEXUAL CRIMES



CINSEL SUCLARDA MUSTEKI BEYANININ
DELIL DEGERI

Dr. Ogr. Uyesi Kerim CAKIR

Ozet

Ceza yargillamasinda cinsel dokunulmazhiga
karsi suclar, ispat1 en zor olan suclardandir. Bu
suclarin genel olarak gizli islenmesi, delil elde
etmeyi zorlastirmaktadir.

Uygulamada misteki beyanina 6nem verildigi
goruldiigiinden, bu beyanin gilvenilirligi de
tartisma konusu olmaktadir. Cinsel sug
magdurunun yemin vermeksizin tanik olarak
dinlenmesi ve neticede sanigl sucglamasi,
beyanin tartisumasini  hakhi  kilmaktadir.
Belirtelim ki, sadece magdur beyanina itibar
edilip, isnadin faile yakistigin1 diisiinmek ve
kisiyi ~ cezalandirmak ceza  yargilamasi
kurallarina topyekiin aykiridir.

Yargitay, magdur beyaninin givenilirligi ile
ilgili, “magdurun iftira atmasi icin herhangi bir
sebep bulunup bulunmadigi”, “magdur ile sanik
arasinda husumet bulunup bulunmadigi” gibi
kriterleri dikkate almaktadir. Yalnmizca bu
kriterlerle maddi gercege ulasildigim1 ifade
etmek hukuka aykiri sonuglar dogurabilir.
Magdurun, husumet nedeniyle yalan séylemesi,
failden menfaat elde etmek istemesi ya da
herhangi bir nedenle faili suglayip, maddi
gercegi carpitmasi ihtimal dahilindedir.
Diistincemize gore, cinsel suclarda beyan
delillerini degerlendirme konusunda psikoloji
ya da psikiyatri gibi farkli bilim dallarindan
istifade etmek ve bilirkisilerden yardim almak
daha dogru sonuclara ulasmamizi saglayabilir.
Hukukun diger bilim dallariyla 6rnegin,
psikoloji bilimi ile yeteri kadar etkilesim icinde
olamamasi ve benzeri disiplinlerden istifade
edilememesi, beyan delillerinin takdirinde
hatali uygulamalara neden olabilmektedir. Bu
sebeple beyanlarin inandiriciligl ile ilgili olarak
magdur  psikolojisine ~ 6nem  verilmesi
gerekmektedir.
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Assist. Prof. Kerim CAKIR

Abstract

Crimes against sexual immunity in criminal
proceedings are the most difficult ones to prove.
The general confidentiality of these crimes
makes it difficult to obtain evidence.

In practice, it is seen that complainant’s
statement is considered important therefore,
the reliability of this statement is also a matter
of debate. Testimony of sexual crime’s victim as
a witness without an oath and eventually
his/her accusation of defendant justify the
discussion of that statement. It should be
pointed out that regarding indictment as
suitable to perpetrator and punishing the
person by only taking into account
complainant’s statement is totally contrary to
the rules of criminal proceedings.

The Court of Cassation considers some criteria
such as “whether there is any reason for the
victim to slander”, “any presence of hostility
between the victim and the defendant”. To assert
that material truth is attain only by means of
these criteria can cause some unlawful
consequences. It is likely that the victim could lie
because of hostility, seek to benefit from the
perpetrator or distort the material truth by
blaming the offender for any reason.

In our opinion, benefiting from different
disciplines such as psychology or psychiatry and
getting help from experts may provide us to
reach more accurate results in evaluating the
evidence of statements’ on sexual crimes. The
inability of law to interact with other disciplines
enough, for example, psychology. and to benefit
from such disciplines, can lead to erroneous
practices at the discretion of the proofs.
Therefore, attention should be given to the
victim psychology regarding the credibility of
statements.

THE RIGHT TO COMPLAINT FOR THE CRIME
OF "HAVING CONSENSUAL SEXUAL
RELATIONS WITH A MINOR"



RESIT OLMAYANLA CINSEL iLISKi SUCUNDA
SIKAYET HAKKI

Ar.Gor.Dr. Zahit Yilmaz

Ozet

Ceza hukukunda sug¢ ve ceza politikas1 geregi
bazi sug¢larin sorusturulmasi ve kovusturulmasi
icin sikayet kosulu aranmaktadir . Sikayet hakki,
kisiye siki sikiya bagh olup, sugun islenmesiyle
magdur olan ve sug¢tan zarar goren Kisi
tarafindan kullanilabilir ancak kanun, kimi
hallerde bu hakkin kullanimini bir baska kisiye
de birakabilir. Resit olmayanla cinsel iliski sugu,
TCK’ nun 104 tincii maddesinde diizenlenmistir.
Maddenin 1 inci fikrasinda cebir, tehdit, hile
olmaksizin on bes yasini bitirmis ¢ocukla cinsel
iliskiye girilmesi sikayete tabi tutulmus ancak
madde, sikayet hakkinin Kkimin tarafindan
kullanilabilecegini a¢ik¢a belirtmemistir. Bu sug
ile cocugun cinsel dokunulmazligi korunmakta
ve fiill cocuga karsi islenmektedir. Sucun
magdurunun ¢ocuk olmasi ve sugun cocugun
rizasina dayanilarak islenmesi, sikayet hakkinin

kime ait oldugu problemini meydana
getirmektedir. Velayet hakkina sahip olan ve
cocugu korumakla yiikimli olan yasal

temsilcilerin ¢ocuk adina slikayet hakkina sahip
olduklar1 kabul edilmelidir.
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Res. Assist.Dr. Zahit YILMAZ

Abstract

In the criminal law, in accordance with the crime
and punishment policy, a complaint is required
for the investigation and prosecution of a
number of crimes. The right to complain belongs
exclusively to the person who is filing the
complaint and this right can only be exercised
by the person who is the victim of the crime and
the person who has been harmed by it however,
in some cases, the law can leave the exercise of
this right to another person. The crime of having
consensual sexual relations with a minor is
regulated in the 104th article of the Turkish
Criminal Code. The 1 st paragraph of the Article
defines the crime of having consensual relations
with a minor who is over fifteen years old
without the use of force, threats or deceit and
states that the prosecution of this crime is
subject to a complaint but the article does not
clearly specify by whom the right to complain
can be exercised. This regulation protects the
child's sexual immunity as the act is committed
against the child. The fact that the victim of the
crime is a child and the crime is committed
based on the child's consent, raises the problem
of whom the right to complain belongs. Any legal
representative who has the custody right of the
child and who has the obligation to protect the
child should be considered as authorized to
exercise the right to complaint on the child’s
behallf.

MANDATORY REPORTING DUTY BY
HEALTHCARE PROFESSIONALS IN
PREGNANCIES AMONG 15-18 YEARS OLD



RESIT OLMAYANLA CINSEL ILISKi
iDDIALARINDA iHBAR YUKUMLULUGU

Ars, Gor. Dr. Rahime ERBAS
Biisra Hazel ATES
Cumbhuriyet Savcist Adayi
Prof. Dr. A. Coskun YORULMAZ

Ozet

15-18 grubu  ¢ocuklarin  cinsel

yas
dokunulmazliginin ihlalinin mevcudiyetine dair
siphenin olusmasi halinde saglik meslegi

mensuplarinin  durumu adli vaka olarak

bildirme yiikiimlilikleri bulunmaktadir. Bu
durum TCK 279 maddesi geregi, kamu
kurumlarinda ¢alisanlarin; TCK 280 maddesi
geregi de o0zel saghk kuruluslarinda calisan
bir
Nitekim Saglik Bakanligi

saghk meslegi mensuplarinin
yuktimlilugudiir.
Hukuk Miisavirligi'nin de 2008 yilinda bildirdigi
gorlisinde TCK'nin s6z konusu hiikiimlerine
uygun olarak “18 yas altindaki gebeliklerde resmi
nikaht olmayan gebelerin saghk kurum ve
kuruluglarina basvurduklarinda tespiti halinde

oy

adli mercilere bildirimi gerektigi” belirtilmistir.
Ancak 2009 yilina gelindiginde “18 yas altindaki
resmi nikahi olmayan gebeler, kamusal kurum ve
kuruluslarina basvurduklarinda, bu ayrima
dikkat edilerek 15 yasini tamamlamamis
olanlarin (riza olsun veya olmasin) tamaminin ve
15 yasini tamamlamig olanlar da ise cebir, tehdit,

hile veya iradeyi etkileyen herhangi bir emarenin
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Res. Assist. Dr. Rahime ERBAS
Biisra Hazel ATES
Public Prosecutor Candidate

Prof. Dr. A. Coskun YORULMAZ

Abstract

Healthcare professionals are legally obliged to
report the cases to the judicial authorities, when
they come across to some clues which shows
any suspicion of sexual exploitation and abuse
of children aged 15-18 years. This is a legal duty
for all healthcare professionals that is stipulated
in art. 279 of the Turkish Penal Code for those
who working in state health institutions and in
art. 280 for the healthcare professionals
working in private health institutions. As a
matter of fact, in 2008, the legal department of
the Ministry of Health expressed an opinion
upon request in a manner consistent with these
provisions by saying that “pregnancies under 18
years’ old who have no formal marriage is to be
reported by the healthcare professionals, when
they apply to healthcare institutions”. However,
one year after, in 2009, the same legal
department gave an opposite opinion by
mentioning that “healthcare providers are
obliged to report to the judicial authorities, only
when either the child has not yet completed the
age of 15 regardless of sexual intercourse is
consensual or not is or the 15 years old child is

exposed to sexual intercourse with the force,

threat, deception or any other means affecting



varligi mevcut ise adli mercilere bildiriminin
gerektigi” seklinde tam tersi yoniinde goriis
bildirmistir. Bu nedenle 6zellikle kadin dogum
ihtisasinda ¢alisan saglik meslegi mensuplarinin
gebelik kontroliine gelmis, gebe kalma tarihi 15-
18 yas arasina tekabiil eden hastalarda bildirim
noktasinda ¢ekincemeleri

yapma ortaya

cikmaktadir.

Bu tereddiitleri ortadan kaldirmak amaciyla bu
calismada ilk olarak, Saghk Bakanligi Hukuk
Misavirligi'nin 2008 ve 2009 yillarina ait
gorislerinin TCK ile uyumlu olup olmadigi
degerlendirilecektir. Sonrasinda TCK’daki saglik
meslegi

mensuplarinin  sugu bildirmelerini

ongoren diizenlemeleri, ¢ocuklarin cinsel
dokunulmazligina iliskin suglar (6zellikle TCK

m.103 ve 104) ekseninde incelenecektir.

Anahtar Kelimeler: ihbar, cocuk, cinsel suglar,

gebelik, saglik meslegi mensuplari, hekim.
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this reason, health

in the field of

her will”. For care

professionals particularly
gynecology experience an uncertainty about
whether they are legally obliged to report the
cases in which the date of conception of the
patient corresponds to the age between 15 and

18.

For the purpose of elimination of uncertainties
in terms of mandatory reporting, this study will
firstly indicate whether the opinions of Ministry
of Health Legal Consultancy in 2008 and 2009
are compatible with the provisions of the Penal
Code.  Subsequently, mandatory reporting
statues in Penal Code will be analyzed in in
connection with the crimes against sexual

integrity of the children such as art. 103 and art.
104 of the Code.

Keywords: Mandatory Reporting, children,

sexual crimes, pregnancy, healthcare

professionals, physicians.



CINSEL SUCLARDA FAIL VE MAGDURUN
COCUK OLMASI HALINDE ORTAYA
CIKABILECEK SORUNLAR UZERINE BAZI
TESPIT VE DEGERLENDIRMELER

Prof. Dr.Cetin ARSLAN

Ozet

Tirk ceza hukukunda kural olarak ilgilinin
rizast (TCK md.26/2) bir hukuka uygunluk
sebebidir ve baz1 istisnalar disinda sugun
olusumunu engeller. TCK'de diizenlenen cinsel
sucglar bakimindan ilgilinin rizasinin bir hukuka
uygunluk  nedeni mi  yoksa  rizanin
bulunmayisinin su¢un maddi unsurlarindan biri
mi oldugu tartismali olmakla birlikte, kanun
koyucu cinsel suglar baglaminda ii¢ grup hal
bakimindan kisinin rizasina deger tanimamis,
bir baska deyisle ilgilinin rizasi olsa dahi fiilin
sug olusturacagini hiikiim altina almistir. Kanun
koyucunun Kkisinin rizasinin su¢un olusumuna
etki etmedigini kabul ettigi ilk durum 15
yasindan kiiciik cocuklara karsi cebir, tehdit ve
hile olmaksizin gergeklestirilen her tirlii cinsel
davranis; ikinci durum 15 yasini tamamlamis
olmakla birlikte fiilin hukuki anlam ve
sonuglarini algilama yetenegi gelismemis olan
cocuklara karsi gerceklestirilen her titirlii cinsel
davranis; son durum ise cebir, tehdit ve hile
olmaksizin 15 yasinm bitirmis ¢ocukla cinsel
iliskide bulunmaktir. “Cebir, tehdit, hile
olmaksizin” kavramindan anlasilmasi gereken
cinsel davranis ve/veya cinsel iligskinin ¢ocugun
rizas1 dahilinde gerceklesmesidir. Kanun
koyucu burada tabiri caizse 15 yasindan
kiiciiklerin veyahut 15 yasini tamamlamis
olmakla birlikte fiilin anlam ve sonuglarini
kavrayamayacak durumda bulunanlarin hem
disariya hem de kendilerine kars1 korunmasinin
gerekliligini 6ngormektedir. Benzer sekilde 15
yasinl tamamlamis ¢ocukla riza dahilinde cinsel
iliskide bulunmak da su¢ olarak tanimlanmis
fakat sayilan diger iki halden farkli olarak sugun
takibi sikdyete bagh kilinmistir. Bu tii¢ hal
bakimindan konu degerlendirildiginde; sayilan
fiillerin her ikisi de ¢ocuk olan kisilerin rizasi
dahilinde gerceklesmesi durumunda, basta
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magdur ve failin tespiti olmak iizere ¢6ziimii zor
sorunlarin ortaya ¢iktig1 anlasilmaktadir.

Calismamizda cinsel suglarda fail ve magdurun

cocuk olmasi halinde ortaya c¢ikabilecek
sorunlar lizerine bazi tespit ve
degerlendirmelerde bulunulacaktir. Bu

yapilirken konu -tabii olarak- magduru sadece
cocuklar olabilen “cocuklarin cinsel istismari
(TCK md.103)” ve “resit olmayanla cinsel iliski
(TCK md.104)” suglari cercevesinde
degerlendirilecektir.
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EVALUATION OF THE IMPORTANCE OF THE
AGE OF THE VICTIMS

FOR CRIMES AGAINST SEXUAL IMMUNITY



CINSEL DOKUNULMAZLIGA KARSI
SUCLARDA

MAGDURUN YASININ ONEMININ
DEGERLENDIRIiLMESI

Dog. Dr. Yusuf YASAR

Ozet

Cinsel dokunulmazhga kars: suglar, 5237 sayil
Turk Ceza Kanunu'nun 102 ila 105 inci
maddeleri arasinda diizenlenmistir. 102 nci
maddede cinsel saldir;, 103 ilincii maddede
cocuklarin cinsel istismari, 104 tincii maddede
resit olmayanla cinsel iliski ve 105 inci maddede
cinsel taciz sucu yaptirima baglanmistir.

Cinsel dokunulmazhiga karsi suclarin g¢ocuga
karsi islenmesi, onlar tlzerinde fiziksel ve
psikolojik bazi olumsuz etkilere sebep
olmaktadir. Bu etkiler, ¢ocugun yasina ve
bedensel gelisimine  gore degiskenlik
gosterebilmektedir.

Bu etkilerin degisiklik gostermesi temel olarak
magdurun yasi ile iligkilidir. Bu baglamda Turk
Ceza Kanun'unda, diger iilkelerdeki kanunlara
paralel olarak magdura iliskin yas araliklar:
belirlenmistir.

Insanin bedensel ve zihinsel gelisimi dogum ile
birlikte belirli yas donemlerinde farkhiliklar arz
ettigi icin islenen fiillerin magdur c¢ocuk
tizerindeki etkileri de degisiklik gostermektedir.
7-12 yas doneminde nesne ve olaylar hakkinda
mantiksal olarak diisiinebilen c¢ocuk, 12
yasindan sonra ise soyut onermeler Uzerine
mantiksal olarak diisiinebilmekte ve ideolojik
sorunlarla ilgilenebilmektedir.

Bu gibi bilissel farkliliklar degerlendirildiginde,
magdur c¢ocugun icinde bulundugu gelisim
donemine bagh olarak, maruz kaldig1 cinsel
suctan etkilenmesi ve lizerinde meydana
getirdigi sonuglar degisecektir. Bu baglamda,
magdur ¢ocugun yas donemlerinin kategorize
edilmesi ve yaptirimlarin bu duruma gore
degiskenlik gostermesi ceza adaletinin bir
geregidir.
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Asssociate Prof. Yusuf YASAR

Abstract

Crimes against sexual immunity are regulated in
articles 102 to 105 of the Turkish Penal Code
numbered 5237. Sexual assault in Article 102,
sexual abuse of children in Article 103, sexual
relations with minors in Article 104 and sexual
harassment in Article 105 are sanctioned.

The treatment of crimes against sexual
immunity against the child, causes some
physical and psychological adverse effects on
them. These effects may vary according to the
age and physical development of the child.

The change of these effects is mainly related to
the age of the victim. In this context, in
accordance with the laws in other countries, age
ranges of the victim have been determined in
the Turkish Penal Code.

Since the physical and mental development of
human beings present differences in specific age
periods, the effects of the acts on the victim child
also vary. The child who can think logically
about objects and events in the age of 7-12 can
think logically about abstract propositions after
12 years of age and can deal with ideological
problems.

When such cognitive differences are evaluated,
the affected child will be affected from the
sexual offense to which he / she is exposed and
the results it brings on will change depending on
the development period of the child. In this
context, it is a necessity for the criminal justice
to categorize the age groups of the child victim
and to show that the sanctions vary according to
this situation.

PROPOSED LAW IN CASE WHERE THE
PERPETRATOR OF SEXUAL ABUSE CRIME IS
A CHILD

Murat AYDIN



CINSEL ISTISMAR SUCUNUN FAILININ DE
COCUK OLMASI DURUMUNA 0ZGU YASA
ONERISI

Murat AYDIN
(E.) Hakim
Ozet

Cinsel dokunulmazlhiga karsi islenen suglar
toplumun giindeminde stirekli yer almistir. Bu
suclarin  faillerinin ~ yargilanmasmna  ve
cezalandirilmasina iliskin kanun hiikiimleri
tartismalarin odak noktasinda bulunmaktadir.

Toplum genel olarak cinsel dokunulmazliga
kars1 suc¢ isleyen Kkisilerin siddetli sekilde
cezalandirilmasini istemektedir. Esasen
yuriurliikte olan kanunlarda yer alan hiikiimler
oldukca agir cezalar icermektedir. Fakat bu
suglara ilisin yargilamanin iyi yapildigini
soylemek gligtiir.

Cinsel dokunulmazliga karsi islenen suglarin
failinin ¢ocuk olmasi ile failinin yetiskin olmasi
hali ayr1 ayri ele alinmalidir. Failin ¢ocuk olmasi
halinde wuygulanacak yaptirim cezalandirici
degil; dnleyici ve iyilestirici nitelikte olmahdir.
Cocuk alaninda ¢alisan sivil toplum kuruluslari
bir araya gelerek, cocuklarin cinsel istismardan
korunmasi ve bu suglarin failinin ¢ocuk olmasi
durumuna 6zgl yasa Onerileri hazirlamistir.

Yapilan ¢alismalar sonucunda ortaya konulan
onerinin li¢ temel ayagi bulunmaktadir.

1. Cinsel dokunulmazliga karsi su¢ isleyen
cocukla magdur ¢ocuk akran ise ve eylem zora
dayali degilse ceza yerine bu suca 6zgl olarak
yapilandirilmis giivenlik tedbiri uygulamak.

2. Cinsel dokunulmazliga karsi islenen suglarin
magdurlarinin yargilama siirecinde ikincil
magduriyetlerini  onleyici  usul = hukuku
tedbirleri almak.

3. Cinsel istismarin hukuki ve toplumsal
mesruiyet zeminini sarsmak ve yikmak.

Bu tebligde; s6z  konusu  ¢alismay1
hazirlayanlarin kim oldugu, ¢alisma yontemi,
ortaya koyduklari somut yasa Onerileri ele
alinacaktir.
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Retired Judge
Abstract

Crimes against sexual inviolability had always
take part in the agenda of the society. The
provisions of law about the judgements and the
penalizations of the perpetrators of these
crimes are always the focal points of this debate.

Generally the society wants the perpatrators to
be punished in the most severe way. Principally
the provisions of law in this specific matter
contains severe punishments but it is difficult to
say that the trials are properly done.

The circumstance where the perpetrator of the
crime against sexual inviolability is a child or an
adult should be considered separately. The
sanction that would applied in the case where
the perpetrator is a child, should not be
disciplinary but preventive and remedial.

Non-governmental organizations working in the
field of children collaborated and introduce a
draft law on protecting children from child
abuse and about the cases special to the case
where the perpetrator is a child.

There are three pillars of the proposal that is
revealed as a result of the studies:

1. In the case where the child who committed a
crime against sexual inviolability is a peer child
and the action is not based on coercion, instead
of punishment, a security measure that is
structured specifically to that crime should be
applied.

2. Taking measures in procedural law in order
to prevent secondary victimization of victims in
the proceedings of crimes against sexual
inviolability.

3. Demolishing and discrediting the legal and
social legitimacy of sexual abuse.

In this notification, the drafters of the above
mentioned studies, the working method and the
concrete law proposals that is revealed will be
discussed.

SEXUAL VIOLENCE AGAINST WOMEN AS A

GENOCIDE INSTRUMENT IN THE LIGHT OF

DECISIONS OF INTERNATIONAL CRIMINAL
TRIBUNALS



ULUSLARARASI CEZA MAHKEMELERININ
KARARLARI ISIGINDA SOYKIRIM ARACI
OLARAK KADINA KARSI CINSEL SIDDET

Dog.Dr. Olgun DEGIRMENCI
Ozet

Kadina karsi1 gergeklestirilen cinsel siddet
ozellikle silahli catisma doneminde artmaktadir.
Silahli1 ¢atismalarin tarihi ayn1 zamanda 1rza
gecme de dahil olmak iizere kadina karsi
siddetin de tarihi olmustur. Kadina karsi
gerceklestirilen cinsel siddet bireysel cinsel
siddetten, etnik temizlik veya soykirim araci
olarak uygulanan cinsel siddete kadar
uzanmaktadir. Ozellikle Eski Yugoslavya ve
Ruanda’da yasanan olaylar, kadina karsi cinsel
siddetin soykirim planinin bir pargasi oldugunu
gostermistir. ilk kez Ruanda Uluslararas: Ceza
Mahkemesi'nin Akayesu kararinda soykirim ile
uygulanan cinsel siddet arasinda bag
kurulmustur. S6z konusu kararda, korunan
grubu yok etme 6zel kasti ile hareket edildigi
durumda kadina kars1 uygulanan cinsel siddetin
soykirim suc¢unu olusturacagi belirtilmistir. Bu
tebligde soykirim sucu ile kadina karsi cinsel
siddet arasindaki baga dikkat cekilerek,
uluslararast ceza mahkemelerinin kararlari
1s1g81nda konu acgiklanmaya ¢alisilacaktir.
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Associate Prof. Olgun DEGIRMENCI
Abstract

Sexual violence against women increases
especially in the period of armed conflict. The
history of armed conflict has also been the
history of violence against women, including
rape. Sexual violence against women extends
from individual sexual violence to sexual
violence as a means of ethnic cleansing or
genocide. In particular, events in the former
Yugoslavia and Rwanda have shown that sexual
violence against women is part of the genocide
plan. For the first time, the Rwanda
International  Criminal Court's Akayesu
judgment ruled the link between genocide and
sexual violence. It was stated in the decision that
sexual violence against women would constitute
the crime of genocide if it was committed with
special intent to destroy the protected group. In
this communiqué, the link between genocide
crime and sexual violence against women will
be pointed out and the subject will be explained
in the light of the decisions of international
criminal courts.

THE CONCEPT OF SEXUAL BEHAVIOUR IN
THE LIGHT OF BEHAVIOUR CONDUCTIVE TO
VIOLATE SEXUAL FREEDOM

Dr. Fahri Gok¢en TANER



CINSEL OZGURLUGU iHLAL ETMEYE
ELVERISLI DAVRANIS OLCUTU ISIGINDA
CINSEL DAVRANIS KAVRAMI

Dr. Fahri G6k¢en TANER

Ozet

Cinsel davranis kavrami, TCK'nin 102 ve 103.
maddelerinde diizenlenen cinsel saldir1 ve
cocuklarin cinsel istismar1 suglar1 bakimindan
kilit kavramdir. Zira, bu suglarin islenebilmesi
icin gerceklesen viicut temasi, ayn1 zamanda bir
cinsel davranis olmalidir. TCK’'da cinsel davranis
konusunda bir tanim yer almamasini
yadirgamamak gerekir. “Cinsel davranis”, esas
olarak hukuki bir kavram degildir ve hukuk¢u
kavrami dogru anlayabilmek i¢in, tip,
antropoloji, psikoloji ve sosyoloji tarafindan
yapilacak belirlemelere muhtacgtir. Bir takim
davranislarin = “cinsel” oldugu tartismasiz
olmasina karsin, sosyal olarak kabul edilebilir
bir takim davranislarla, cinsel davranisin
birbirine yaklastig1 yerlerde bu belirlemeyi
yapmak kolay degildir. Neyin cinsellige iliskin
(cinsel) oldugunu, toplumdaki geleneklerden ve
egemen olan kiltirden bagimsiz olarak
aciklamak oldukca gilictiir. Bu baglamda hangi
davranisin cinsel oldugunu gosteren sihirli bir
formiil aramak bosunadir. Yapilmasi gereken
ceza hukukunun temel ilkeleri 1s181nda her bir
olay1 yorumlamaktir. Bu baglamda, sugla
korunan hukuki menfaatten hareket eden
“cinsel ozgurligi ihlal etmeye elverisli
davranis” olgltl, kanimizca sorunu ¢6zmek
konusunda, en islevsel Olgittiir. Ancak so0z
konusu 6l¢iit de miikemmel ve eksiksiz degildir.
Bu tebligde, s6z konusu 6l¢iitiin zayif ve kuvvetli
yonleri 1s18inda, cinsel davranis kavrami
lizerinde bir tartisma ytriitiilecektir.

45

Abstract

The concept of sexual behaviour is a key concept
in terms of sexual assault and sexual abuse of
children in articles 102 and 103 of the Turkish
Penal Code.
This is because, the body contact that takes
place to commit these crimes must also be a
sexual behaviour. It should not be found strange
that there is no definition of sexual behaviour in
TPC. The sexual behaviour is not primarily a
legal concept, and in order to be able to
understand the concept, a lawyer needs the
determinations to be made by medicine,
anthropology, psychology and sociology. While
itis unquestionable that a number of behaviours
are “sexual”, it is not easy to make this
determination where socially acceptable
behaviours and sexual behaviour approach each
other. It is quite difficult to explain what is
sexual, regardless of the traditions and
dominant culture in the society. In this context,
it is futile to look for a magic formula that shows
which behaviour is sexual. It is necessary to
interpret each case in the light of the basic
principles of the criminal law. In this context, the
criterion of “behaviour conductive to violate
sexual freedom” which based on the legal
interest protected with these crimes, is the best
criterion to solve the problem in our opinion.
But also, this criterion is not perfect and without
any reserve. In this paper, a discussion on the
concept of sexual behaviour will be conducted in
the light of the weak and strong aspects of the
criterion.

A CRITICAL VIEW ON THE CONDITION OF
BODILY CONTACT IN THE CRIME OF CYBER-
GROOMING AND SEXUAL ABUSE

Assist. Prof. Resit KARAASLAN



CYBER-GROOMING VE CINSEL iSTISMAR
SUCUNDA BEDENSEL TEMAS KOSULUNA
ELESTIREL BiR BAKIS

Dr. Ogr. Uyesi. Resit Karaaslan

Ozet

6545 sayill Kanun ile yasal bir dayanaga
kavusmus olan Yargitay uygulamasina gore,
cocuga karsi gerceklestirilmekle birlikte onun
beden  dokunulmazhigim1  ihlal  etmeyen
davranislar, cinsel istismar sucunu (TCK m.
103) degil, cinsel taciz su¢unu (TCK m. 105)
olusturmaktadir. Bunun nedeni Yargitay'in
cinsel saldir1 sugu (TCK m. 102) ile cinsel taciz
sucunu (TCK m. 105) ayirmada bedensel temas
kosulunu kriter olarak kabul etmesidir. Ancak
bedensel temas kosulunun, cinsel istismar sucu
ile cocuga karsi islenen cinsel taciz sugunu
birbirinden ayirmada uygun bir kistas olup
olmadigi, hem TCK m. 103’te yer alan “her tiirli
cinsel davranis” seklindeki ifadeden hem de
mehaz Alman CK § 176/4’te yer alan bedensel
temas olmaksizin da cinsel istismarin
olabilecegini kabul eden diizenlemeden dolay1
siphelidir. Bu nedenle bedensel temasin
gerceklesmedigi bazi hallerde dahi, eylemin
cinsel istismar sucunu olusturdugu kabul
edilmeli ve TCK'da da bu yonde baz
degisiklikler yapilmalidir. Bu yapilirken de
cagimizin vazgecilmezi olan internet ve bilisim
kavramlar1 goz ardi edilmemelidir. Turkce’ye
cocugun ileride cinsel istismar amaciyla
usaklastirilmas1 olarak c¢evrilebilecek olan
“cyber-grooming”, TCK'da tipik eylem olarak
kendine yer bulmalidir.

Anahtar Kelimeler: Internet, cinsel istismar,
cinsel taciz, bedensel temas, cyber-grooming
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Abstract

According to the Court of Cassation practice
which has gained a legal basis together with the
Law no. 6545, acts which are committed against
a child but do not violate his bodily immunity
are crimes of sexual harassment (TCL, art.105),
but not sexual abuse (TCL, art.103). The reason
for this is that the Court of Cassation accepts the
condition of bodily contact as criteria in order to
distinguish between the crime of sexual assault
and the crime of sexual harassment. However, it
is doubtful whether the condition of bodily
contact is an appropriate criteria in
distinguishing between the crime of sexual
abuse and the crime of sexual harassment
against a child both because of the expression
"all kinds of sexual behavior" appearing in the
article 103 of TCL and the provisions of article
176/4 of the German Criminal Law referred to
above accepting the possibility of sexual abuse
also without bodily contact. Consequently, it
must be accepted that the act constitutes a crime
of sexual abuse in some cases in which the
bodily contact has not occurred and some
amendments must be made on TCL in that
direction accordingly. And in doing this,
indispensable concepts of our age like internet
and information must not be passed over. The
concept of “cyber-grooming” which may be
translated into Turkish as enslavement of child
for the purpose of sexual abuse in the future
must find a place for itself as a typical act in TCL.

Key words: Internet, sexual abuse, sexual
harassment, bodily contact, cyber- grooming

THE REASON OF NON-PUNISHMENT OF
CONSENSUAL ADULT SEXUAL INTERCOURSE
BETWEEN CLOSE RELATIVES

Res Assist. Kazim Furkan AGKUS



ERGIN YAKIN AKRABALAR ARASI RIZAYA
DAYALI CINSEL iLISKININ
CEZALANDIRILMAMASININ NEDENI

Ars. Gor. Kazim Furkan AGKUS

Ozet
Ergin yakin akrabalar arasi rizaya dayal cinsel
iliskinin su¢ haline getirilmesi ve
cezalandirilmasi ceza kanunlarindan daha

eskiye dayanan bir husustur. S6z konusu
iliskilerden ka¢inma nedenleri ve bu iliskiye
girenlerin  kinanmas1  felsefe, sosyoloji,
antropoloji, biyoloji, adli tip ve kriminoloji
kapsaminda incelenmektedir. Karsilastirmali
ceza hukukunda s6z konusu farkl bilim dallar:
tarafindan farkli terimler ve kapsamlar
lizerinden yapilan agiklamalar ile bu hareketin
su¢ haline getirilmesi  gerektigi ifade
edilmektedir. Ancak su¢ haline getirme
kuramlari, cezalandirmanin amaci ve sug
politikas1 bakimindan incelendiginde, bunu
mesrulastirmaya yonelik iddialarin herhangi
rasyonel bir temele sahip olmadigi
gorilmektedir. Bu kapsamda 6zellikle “ensest”
terimi Uzerinden cinsel istismar ve cinsel
saldirinin nitelikli haline iliskin psikoloji ve
kriminoloji ¢alismalarinin verileri, ergin kisiler
arasi rizaya dayali iligkilerin cezalandirilmasini
mesrulastirmak icin kullanilmaktadir. Ne yazik
ki s6z konusu iliskinin cezalandirilmasi
gerektigi tilkemiz 6gretisinde de agirlikh olarak
kabul edilmektedir. Ulkemizdeki toplumsal
tepki ve oOgretideki egilim nedeniyle belirli
araliklarla su¢ haline getirilmesi Onerilen bu
iliskiler; Amerikan Yiiksek Mahkemesi, Alman
Anayasa Mahkemesi ve Insan Haklar1 Avrupa
Mahkemesi kararlarini takiben iilkemizde
yeniden gliindeme gelmistir. Bununla birlikte
Tirk kanunkoyucunun bu hareketin
cezalandirilmasina iliskin yasa teklifleri ve
goriismelerde, hareketin cezalandirilmamasina
iliskin yaklasimini1 korumaktadir.

Anahtar Kelimeler: Ergin Yakin Akrabalar
Aras1 Rizaya Dayali Cinsel Hi§ki, Ensest, Flcur,
Suc¢ Haline Getirme, Cezalandirmanin Amaci
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Abstract

The criminalization and the punishment of the
consensual adult sexual intercourse between
close relatives extends to the era before criminal
codes. Reasons of avoidance from such relations
and disapproval of the people engaging these
relations are examined within the scope of
philosophy, sociology, anthropology, biology,
medicine and criminology. In comparative
criminal law there are certain arguments based
on the explanations of these disciplines made
through different terms and contexts.
Nonetheless, these allegations don’t have any
rational basis in terms of theories of
criminalization, purpose of punishment and
criminal policy. In this regard, the data of works
of psychology and criminology about rape,
sexual assault and sexual abuse under the term
“incest” are specially used to legitimize the
punishment of consensual adult relations.
Unfortunately, criminalization of such relations
are predominantly accepted in Turkish criminal
law doctrine. These relations, which are
suggested to be criminalized at certain intervals
due to social reaction and tendency of
academics in our country, has come to the
agenda again following to the decisions of U.S.
Supreme Court, German Constitutional Court
and European Court of Human Rights. However,
the Turkish legislator maintains its approach to
not to punish such relations, during legislative
actions and process.

Keywords: Consensual Adult Sexual
Intercourse between Close Relatives, Incest,
Criminalization, Purpose of Punishment

INSEST FROM CRIMININOLGICAL AND
VICTIMOLOGICAL PERSPECTIVE

Res Assist. Alparslan DERELI



KRIMINOLOJIK VE VIKTIMOLOJiK ACIDAN
ENSEST iLISKIi

Ars. Gor. Alparslan DERELI

Ozet

Ulkemizde siklikla goriilen vakalardan biri de
ensest iliskidir. Ensest iliski, hukuki, ahlaki ve
dini boyutlariyla nikdhlanmalar1 yasak olan
kisilerin cinsel iliskiye girmeleridir. Ensest iliski,

tarihte  toplumlar tarafindan  genellikle
yasaklanan bir iliski olsa da o6rnekleri
mevcuttur.

Ensest iligkilerin 6nemli bir kismi aile biiyiikleri
ile cocuklar arasinda gerceklesmektedir. Bu
baglamda ensest iliskinin magduru olan
cocuklar belirli 6zeliklere sahiptir. Ensest
istismar1 sonucunda magdurlar uzun streli ve
ciddi diizeyde etkilenmektedir. Ensest, ¢ok
saylda ¢ocugun oldugu, cinsel problemlerin ve
gecimsizliklerin yasandigr ailelerde siklikla
gorilmektedir. Failler ise genellikle erkek,
sosyal iligkileri zayif, gecmiste siddet gormiis
kisilerdir.

Calismamizda, ensest kavraminin tarihgesi ve
cesitleri anlatilmistir. Ayrica ensest iliski
istismarina ugrayan ¢ocuklarin genel 6zellikleri
ve ne sekilde etkilendikleri ifade edilmis, ensest
iliskinin goriildiigu ailelerin yapilar1 ve faillerin
kisilik ozellikleri ele alinmistir.
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Abstract

One of the most common cases in our country is
incest relationship which is sexual intercourse
activity between family members or close
relatives. It is forbidded as legal, moral and
religious dimensions of society. Although incest
relationship is prohibited by societies in history,
there are some examples.

An important part of incest relationships take
place between elders and children in family. In
this context, children who are the victims of
incest have certain characteristics. As a result of
incest abuse, the victims are affected for a long
time and severely. Incest is often seen in families
where there are many children who are married
from an early age and have sexual problems and
incompatibilities. =~ The  perpetrators are
generally male, their social relations are weak
and they have been violent in the past.

In our study, the history and types of incest
relationships are explained. In addition to that,
the general characteristics of children who have
been subjected to incest abused, and the ways
how they are affected also are clarified. Also the
structures of families with incest and the
personality characteristics of the perpetrators
are discussed

EVALUATION OF SEXUAL VIOLENCE OF THE
INTIMATE PARTNER

Assist. Prof. Ezgi CANKURT

Abstract



YAKIN PARTNERIN CINSEL SIDDETININ
DEGERLENDIRILMESi

Dr. Ogr. Uyesi Ezgi CANKURT

Ozet

Cinsel Saldir1 sugunun, yakin partner tarafindan
gerceklestirilmesine iliskin olarak Tirk Ceza
Kanunu’'nun (TCK’'nin) 102. maddesinde
herhangi bir diizenleme bulunmamaktadir.
Oysa ki; Kadina Yonelik Siddet ve Aile Ici
Siddetin Onlenmesi ve Bunlarla Miicadeleye
lliskin Avrupa Konseyi Sézlesmesi (istanbul
Sozlesmesi) 3. maddesi uyarinca, “magdurla
ayni ikametgahi paylasmakta olsun veya olmasin
veya daha énce paylasmis olsun veya olmasin,
aile icinde veya aile biriminde veya mevcut veya
daha dnceki esler veya birlikte yasayan bireyler
arasinda  meydana gelen cinsel siddet
eylemleri’nin, “aile i¢i siddet” olarak ele alinmasi
gerekmektedir. Ese karsi gerceklestirilen cinsel
saldir1 sucunun sikayete bagh tutulmasi ve fakat
yakin partner iligkisine iliskin herhangi bir
diizenlemenin bulunmamasi; kadina Kkarsi
siddete yonelik miicadeleyi de sekteye
ugratmaktadir. Ote yandan Istanbul
Sozlesmesi'nin 5. maddesi uyarinca yakin
partnerin cinsel siddetinin 6nlenmesi kadar,
cezalandirilmast da; devletin s6z konusu
sozlesmeden kaynaklanan yukimlulikleri
arasindadir. Yakin partnerin cinsel siddetinin,
cinsel saldir1 sucunu dizenleyen TCK m.

102’deki nitelikli haller kapsaminda ele
alinmas1  gerekmektedir. Aksi durumda,
ozellikle CEDAW ve Istanbul Sézlesmesi

uyarinca devletin yilikiimlilikleri de yerine
getirilmemis olacaktir.

There is no provision in Article 102 of the
Turkish Penal Code (TPC) in relation to the fact
that the offense of sexual assault was commited
by an intimate partner. But; pursuant to Article
3 of the Council of Europe Convention on
preventing and combating violence against
women and domestic violence (Istanbul
Convention), "violence that occur within the
family or domestic unit or between former or
current spouses or partners, whether or not the
perpetrator shares or has shared the same
residence with the victim", should be dealt as
domestic violence. Keeping the offense of sexual
assault against the spouse connected to the
complaint and not having any arrangement
concerning the close partner relationship; also
disrupts the struggle against violence against
women. On the other hand, in accordance with
Article 5 of the Istanbul Convention, the
prevention of sexual violence of the close
partner as well as punishment; the state's
obligations arising from the contract in
question. The sexual violence of an intimate
partner, should be regulated as a qualified form
of sexual assault in the text of the Article 102 of
TPC. Otherwise, the obligations of the state will
not be fulfilled, particularly under the CEDAW
and Istanbul Convention.

A COMPARISON OF SIMPLE SEXUAL
ASSAULT OFFENCE

IN TERMS OF THE TURKISH CRIMINAL
CODES NO. 765 AND NO. 5237

Hiiseyin Turan

Rapporteur Judge in the Constitutional Court of
Turkey



CINSEL SALDIRI SUCUNUN BASIT HALININ
765 SAYILI VE 5237 SAYILI TURK CEZA
KANUNLARI

BAKIMINDAN KARSILASTIRILMASI

Hiiseyin Turan
AYM Raportérti

Ozet

Cinsel saldir1 sugu, 5237 sayill Tirk Ceza
Kanunu’'nda (TCK) cinsel dokunulmazhga karsi
suclar bashg altinda Kkisilere karsi suglardan
hemen sonra dilizenlenmistir. Bu su¢ 765 sayil
TCK'da ise Adabi1 Umumiye ve Nizami Aile
Aleyhinde Ciirimler baghgr altinda ele
alinmistir.

5237 sayili TCK'nin 102. maddesinin birinci
fikrasinin birinci ciimlesinde de yer alan cinsel
saldir1 sugunun basit hali, genel olarak 765 sayili
TCK'nin 415/1 ve 416. maddelerinde
diizenlenmis olan 1rz ve namusa tasadii suguna
tekabiill etmektedir. Irz ve namusa tasaddi,
cinsel iliski kast1 tasimaksizin magdur tzerinde
islenen ve devamlilik gosteren sehevi
hareketlerdir. 5237 sayih TCK'nin 102.
maddesinin birinci fikrasinin birinci climlesinde
belirtilen fiil, cinsel arzular1 tatmin etme
amaciyla bedensel temas suretiyle gerceklesen;
ancak cinsel iliski boyutuna varmayan ve
magdurun rizasinin olmadig1 davranislardir.

765 sayi1 TCK’da 1rz ve namusa tasaddi sugunda
magdurunun yasina gore bir ayrim yapilmis ve
ceza miktarlarinda bun goére bir farkhilhk
olusturulmustur. Buna karsihik 5237 sayil
TCK’nin 102. maddesinin birinci fikrasina gore
magdurun 18 yasmni  bitirmis  olmasi
gerekmektedir. Zira 18 yasindan kiiciik
sahislara karsi uygulanan her tiirli cinsel
davranislar, fiilin niteligine gore cinsel istismar
(TCK m.103) veya resit olmayanla cinsel iliski
(TCK m.104) suclari kapsaminda
degerlendirilmektedir.
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Abstract

Sexual assault offence is set out under the
heading of offences against sexual immunity
following the offences against individuals in the
Turkish Criminal Code (TCC) no. 5237. This
offence, in the TCC no.765, is dealt with under
the heading of offences against public decency
and family order.

Simple sexual assault offence, which is also

specified in the first sentence of the first
paragraph of Article 102 (TCC no. 5237), in

general, corresponds to
indecent assault offence set out in Articles
415/1 and 416 of the TCC no. 765.
Indecent assaultis carnal acts that are

continuous and committed on victim, without
having any intent of sexual

intercourse. The act specified in the first
sentence of the first paragraph of Article 102
(TCC no. 5237) are the acts that occur through
physical contact with the aim of satisfying
sexual desires but do not reach the sexual
intercourse level, without consent of the victim.

A distinction has been made in indecent assault
offence in the TCC no. 765 considering the age of
the victim of the said offence, and amounts of
penalties have been accordingly determined on
this basis. On the other hand, pursuant to the
first paragraph of Article 102 (TCC no. 5237),
victim must have turned the age of 18.
Therefore, all kinds of sexual act committed
against the persons under 18 are considered
within the ambit of offences of sexual abuse
(Article 103 of the TCC) or sexual intercourse
with a minor (Article 104 of the TCC), having
regard to the nature of the act.

CRIME OF GENITAL EXAMINATION

Assist. Prof. Neslihan CAN

Abstract

It must be discussed that crime of genital
examination and its preamble which is not
existed in comparative law, from the
perspective of different disciplines foremost
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GENITAL MUAYENE SUCU
Ars. Gor. Neslihan CAN

Ozet

Mukayeseli hukukta mevcut olmayan genital
muayene su¢u ve bunun sug¢ tipi olarak
diizenlenmesinin gerekcesi basta sosyoloji
olmak tiizere farkh disiplinler perspektifinden
tartisilmasini gerektirir. Zira 765 sayil eski
Tirk Ceza Kanunu'nda bu sug¢ tipi mevcut
olmadigindan o donemde kimi zaman aile, okul,
yurt yoneticileri tarafindan 6zellikle kiz
cocuklari, bekaret kontrolii maksadiyla genital
muayeneye maruz birakilmaktayd:i. Ozellikle
tore cinayeti mefhumunun yaygin oldugu
bolgelerde bu muayene; insan onuruna ayKkiri
olmasi bir kenara, magdurunun o6ldiirilmesine
dahi yol acabilmekteydi.

Bu c¢ekincelere karsin cinsel dokunulmazhga
kars1 suglarin sorusturma ve kovusturmasinda
maddi gercege ulasilmasi ve ispat icin i¢ beden
muayenesinin bir tiri olarak genital muayene
uygulanmalidir. Tiirk kanun koyucusu da, ceza
muhakemesinin amagclar1 ile insan onurunun
gereklerini ve buradaki menfaatler dengesini
gozeterek yetkili ve gorevli hakim ve savci
karar1 olmaksizin yapilan genital muayeneyi ve
kisiyi genital muayeneye gondermeyi su¢ olarak
tanimlamistir.

Ancak genital muayene esasen bir tibbi
miidahaledir ve madde metninde ilgilinin
rizasinin yer almamasi otonomi ilkesi ile
bagdasmamaktadir. Ornegin bir cinsel saldir
fiillinin magduru, kendisine genital muayene
yapilmasina riza gostermediginde hekim,
rizanin yokluguna ragmen muayene yaptiginda
bu, tip etigine aykir1 olacak; ayrica maddi
gercege ulasilamadigindan cinsel saldin fiili
nedeniyle yiuritilmekte olan sorusturma yahut
kovusturmanin slipheli veya samig iftira
sucunun magduru olabilecektir.

Tebligimde muayeneye tabi tutulan kisinin
cinsel dokunulmazligini ihlal eden bu muayene
ile otonomi cergevesinde tip etigi arasindaki
hassas noktalarn gozeterek genital muayene
sucunu farkli agilardan tartismaya ¢alisacagim.
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sociology. Yet there was no available article in
Turkish Criminal Code numbered 765, at that
time particularly damsels were used to be
exposed to genital examination by family,
principles of school and dormitory. Especially
this examination might lead to be executed for
the victim in the regions that honor Kkilling is
widespread on the one hand it is against human
dignity.

On the other hand genital examination as
internal physical examination must be practised
in order to reach the material fact in sexual
offences. Turkish legislator defines the practice
and sending a person to genital examination
without the judicial decision by looking out for
the aims of criminal procedure and needs of
human dignity.

Genital examination is mainly a medical
examination though, it is not associated with the
autonomy due to the fact that there is no
consent requested in the article. For instance if
the doctor practices genital examination on a
victim of sexual offence against his/her will, this
will be contrary to medical ethics; in another
case when there is no consent of victim, the
suspect or defendant of session of pre-trial or
trial which has been conducted, could turn out
to be the victim of slander.

In this study, crime of genital examination will
be discoursed from different aspects by favoring
the sensitive points between  genital
examination which violates the sexual immunity
of person whose body is been exam

THE ATTITUDES AND BEHAVIORS OF THE
POLICE ABOUT THE VICTIMS OF SEXUAL
CRIMES APPLYING TO THE POLICE
STATIONS

Master Student irem UNAL

Abstract

Sexual crimes is the disruption of one's body
immunity without the consent of the person.
Sexual attack, which happens unexpectedly and



POLIS MERKEZLERINE BASVURAN CINSEL
SALDIRI MAGDURLARI HAKKINDA POLISIN

TUTUM VE DAVRANISLARI
YL Ogrencisi irem UNAL
Ozet
Cinsel saldiri, kisinin rizasi olmadan Kkisinin
vicut dokunulmazhiginin bozulmasidir.

Beklenmeyen zamanda, mahremiyetinin ihlal
edilerek tim karsi koyma girisimlerine ragmen
yasanan cinsel saldiri magdurun fizyolojik ve
psikolojik sagligini etkilemektedir. Cinsel saldir1
sonrasi magdurda Travma Sonrasi Stres
Bozuklugu goriilme sikligt en yaygin olan
psikopatolojidir. Travmanin ilk etkilerinde
magdur yasadigi olayla ilgili kendisini suglar,
benzer bir olayin yeniden basina gelebilecegini

ve Kkendisini koruyamayacagini  diisiinir.
Travmatik deneyimden sonra magdurda hafiza
sorunlari, dalginlik, yer/zaman

oryantasyonunda sorunlar goériilebilmektedir.
Magdurun bilissel fonksiyonlarindaki sorunlar,
ifadesi sirasinda magdurun glvenilirligine
siphe duyulmasina neden olabilmektedir.
Dogrudan magdurun bildirisiyle baslayan adli
siure¢, magdurun adalet sisteme olan
giivensizligi ya da magdurun olayin travmatik
deneyiminden kacinmasi nedeniyle her zaman
yapilmamaktadir. Toplum icinde daha dnceki
magdurlarin adli siirece yonelik
deneyimlerinden kaynagini alan olumsuz
soylemler de, cinsel suglarin karanlik say1 olarak
kalmasinda etkilidir. Cinsel saldir1
magdurlarinin sucu bildirmemelerinin
arkasinda yatan diisiincelerinden bazilari;
polisin ifade sirasinda dis goriniisiinden otiiri
kendisini sucglayacagi, su¢lunun
yakalanamayacagi ve siirecin magdur ac¢isindan
uzun ve yipratici oldugudur.

Calisma kapsaminda, adli silirecin bir parcgasi
olan kolluk kuvvetlerinden yaklasik 7 polisle
yluzyiize olarak derinlemesine goriismeler
yapilacaktir. Cinsel saldiri magdurlarinin polis
merkezlerinde gecirdikleri siire¢ ve polislerin
magdurlara yonelik tutumlari hakkinda veri
toplanarak, cinsel su¢ magdurlarinin yasadiklari
adli stire¢ anlasilmaya c¢alisilacaktir. Calismanin
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violates the privacy in spite of all counter-
attempts, disrupts physical and mental health of
someone. The most common type of post-
traumatic stress disorder in the victim after
sexual assault is psychopathology. In the first
effects of trauma, the victim blames
herself/himself about the incident and thinks
that a similar event can happen again to her/him
and cannot protect herself/himself. After the
traumatic experience, memory problems,
confusing and place / time orientation can be
seen in the victim. The problems in the cognitive
functions of the victim may cause suspicion of
the victim's reliability during her/his statement.
The judicial process, which mostly starts with
declaration of the victim, is not always done
because of the distrust of the victim to the
criminal justice system or the victim's avoidance
of the traumatic experience of the incident.
Negative discourses that originate from
previous victims' experiences with the judicial
process is effective in keeping the sex crimes as
a dark number. Some of the thoughts behind the
crimes of sexual assault victims not reporting
the crime that the police would blame him/her
appearance during the statement the
perpetrator could not be captured, and that the
process was long and abrasive for the victim.

In this study, in-depth interviews will be
conducted with approximately 7 police officers
from law enforcement, which are part of the
judicial process. The process of sexual assault
victims in the police centers and the attitudes of
the police towards the victims will be collected
and the judicial process experienced by the
victims of sexual crime will be studied. In the
light of the data of the study, it is planned to
propose solutions for the better functioning of
the process for the victim and the society.



verileri 1s181nda magdur ve toplum icin siirecin
daha iyi ylrutilmesine yonelik ¢6ziim 6nerileri
getirilmesi planlanmaktadir.

53

AN ALTERNATIVE APPROACH TO PREVENT
SEXUAL OFFENCES: SITUATIONAL CRIME
PREVENTION

Master Student Yagmur ALTAY
Abstract

The criminal justice system gets involved in the
process after the victimization has already
occurred and also it could not completely
eliminate the existing losses, nor was it
successful in preventing the crime. For this



CINSEL SUCLARI ONLEMEDE ALTERNATIF
BiR YAKLASIM: DURUMSAL SUC ONLEME

YL Ogrencisi Yagmur ALTAY
Ozet

Magduriyet dogduktan sonra devreye giren ceza
adalet sistemi ne mevcut magduriyeti
tamamiyla giderebilmekte ne de iddia edildigi
gibi sugu 6nlemede basar1 gostermektedir. Bu
nedenlerle, bu ¢alisma ile hep cezalandirma ve
caydiricilik teorisi kapsaminda ele alinan cinsel
suclara alternatif bir yaklasim getirilmek
istenmektedir.  Kriminolojide = magduriyet
teorilerinden biri olan “rutin aktiviteler teorisi”
lizerinden cinsel sucglar1 6nlemek icin olasi
cozlimler onerilmeye calisilacaktir. Bahsedilen
teori, su¢lunun sucu islemedeki motivasyonuna
bakmadan hangi etkenlerin magduriyete neden
olduguna aciklama getirir. Ote yandan teoriye
getirilen temel elestiri sugun nedenini
magdurun olagan davraniglart {lzerinden
aciklamasidir. Turkiye’'de cinsel sug
magdurlarinin  maruz  kaldig1  suglayic
soylemler acisindan giincellik tasidigindan, bu
tartismaya da ¢alismada ayrica yer verilecektir.

Teorinin sucu oOnlemek icin Onerdigi sistem
“durumsal su¢ oOnleme”dir. Temel yaklasimi
sudur: sucun meydana geldigi durum ve sartlar
dogru tespit edilip miidahale edildiginde su¢ da
onlenmis olacaktir. Hizli sekilde hayata
gecirilebilecek programlari da kapsadigindan
sorunlara miidahalede avantajli bir yoldur.
Calismada oOnce literatiirde cinsel suclara
yonelik hayata gecirilmis durumsal su¢ 6énleme
programlarina ve bu programlarin basarilarina
deginilecek, sonrasinda ise  Tiirkiye'de
uygulanabilecek olas1 program Onerileri
tartisilacaktir.
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reason, this study aims to bring an alternative
approach to sexual crimes, which are generally
covered by the punitive approach and the
theory of deterrence. One of the theories of
victimization in criminology is ‘routine activities
theory'. This theory explains which factors lead
to victimization, regardless of the motivation of
the perpetrator. On the other hand, the main
criticism the theory faced with is that the
victimization explained by the usual behaviour
of the victim. Because of the common blaming
manner against sexual crimes’ victims, the topic
is a current affair in Turkey, so this debate will
also be counted in the study.

The propose of routine activities theory to
prevent crime is “situational crime prevention”.
The main approach is that when the
circumstances and conditions of the crime are
correctly identified and intervened, the crime
will be prevented. It is an advantageous way to
intervene in problems as it includes programs
that can be implemented quickly. In this study
firstly, situational crime prevention programs

which have been implemented for sexual
offences and their outcomes will be examined,
and then possible programs that can be
implemented in Turkey will be discussed.



